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MUST A COMPLAINT ALWAYS PROCEED 
UPON A DEFINITE THEORY. 





The case of Qolitic Stone Co. v. Ridge, 
(Ind.), 83 N. E. Rep. 246, is an inter- 
esting exposition of code procedure, This 
action was brought to recover damages for 


personal injuries received by appellee while, 


in the employ of appellant. A verdict re- 


sulted for appellee. 

The theory upon which the case was tried 
in the nisi prius court was that, it came un- 
der subdivision 2 of section 1 of the em- 
ployers’ liability act; section 7083. Burns’ 
Ann. St. 1901. Upon this theory the court 
below instructed the jury that there could 
be no recovery for appellee except under 
said employers’ liability act. 

The appellant claimed that said section of 
the employers liability act was unconstitu- 
tional except as applied to railroads. 

Appellee claimed that it was constitu- 
tional and that even if the cause is to be 
determined on this appeal on the theory 
that the case was instituted and prosecuted 
under said act, the judgment of the trial 
court should be affirmed. But after briefs 
were filed in the principal case, the Indiana 
court held that said employers’ liability act 
was unconstitutional so far as corporations 
were concerned of the class to which ap- 
pellant belongs. Bedford Quarry Co. v. 
Bough, 80 N. E. Rep. 529. But the ap- 
pellee insisted in his brief that the amended 
complaint, which is in one paragraph, stat- 
ed a good cause of action at common law 
as well as under the employers’ liability act, 
in favor of appellee against appellant, and 
that therefore this cause of action should 
not be reversed even if said employers’ lia- 
bility act is unconstitutional as applied to 
appellant. The court pointed out that Jit 
was held in Wescall v. Tully, 91 Ind. 96, 


99: “It is an established rule of pleading 





that a complaint must proceed upon some 
definite theory, and on that theory must 
succeed or not succeed at all. A complaint 
cannot be made.elastic so as to take form 
with the varying views of counsel.’ * * * 
The rule that a complaint must proceed 
upon some theory, and must be good upon 
the theory upon which it proceeds as was 
said in Yorn vy. Baecken, 153 Ind. 492, 495, 
55 N. E. Rep. 257, 258, does not require 
that the plaintiff must be entitled to all the 
relief asked for in the complaint to render 
it sufficient. If the plaintiff in an action is 
entitled to any of the relief asked for upon 
the theory of his case, then the complaint 
is sufficient to withstand a demurrer or as- 
signment of error that the same does not 
state facts sufficient to constitute a cause of 
action.” There is no question of the pro- 
priety of the court’s position generally 
speaking, and this opinion definitely places 
Indiana against the theory advocated by 
Seymour D. Thompson, that the pleadings 
may be waived and a case made on the evi- 
dence and the instructions. 2 Thompson on 
Trials, secs, 2310, 2311. 


The court further proceeds to say: 


“When two or more theories are outlined 
in a pleading, and the record does not dis- 
close which was adopted in the trial court, 
this court on appeal will determine the the- 
ory of each pleading, the sufficiency of 
which is properly challenged from its gen- 
eral scope and tenor and not from frag- 
mentary statements or conclusions, or, as 
stated in some of the cases cited, the court 
will construe such pleading by proceeding 
upon the theory which is most apparent and 
most clearly outlined by the facts alleged. 
But where, as in this case, a theory has 
been adopted by the parties and the trial 
court, and the case has been tried upon 
that theory, it must be adhered to on ap- 
peal. Elliott, App. Proc. secs. 489-496, and 
authorities cited; Ewbank’s Manual, sec. 
288, and authorities cited; 21 Ency. Pl. & 
Prac. p. 666; 2 Cyc. 670, 674; Crabb v. 
Orth, 133 Ind. 11, 12, 32 N. E. Rep. 711. 
* * * It would be unjust to the adverse 
party, and to the court, to permit a party 
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to assume a definite theory in the trial court 
and shift, from it to another in the appel- 
late tribunal. The authorities maintain, 
with much strictness, the doctrine that the 
theory adopted in the trial court must be 
adhered to on appeal. See authorities cited 


in Elliott, Appellate Procedure, secs. 489-' 


490. 

As the theory adopted in the trial court 
was that this action was brought under the 
second subdivision of section 1 of the em- 
ployers’ liability act of 1893, under the 
authorities cited, that theory must be ad- 
hered to in this court. As said act is un- 
constitutional so far as it applies to ap- 
pellant, it follows that the court below erred 
in overruling appellant’s demurrer to the 
amended complaint.” 

As it does not appear from the opinion 
whether the same facts would have war- 
ranted a recovery under the common law 
right of procedure as would have given a 
right of recovery under the statute pro- 
ceeded upon, we cannot say that we think 
the distinction made by the court is too 
narrow, according to our view, or not. 

We do think, however, that if the same 
facts were required on either theory pre- 
sented by the complaint in order to secure 
the right to recover, that it was wrong to 
have reversed the case, for the reason that 
substantial justice would have been done. 
In 64 Central Law Journal, 475, we called 
attention to the case of Kelly v. Metropo- 
litan Railway Co., 1 Q. B. D. (1895) 944, 
in which an action was brought against the 
cormmpany on the contract to safely carry, but 
was tried as one of tort. Lord Esher said: 
“In old times the question of an injury to 
a passenger through something done by 
the servants of a railway company gave 
rise to a dispute whether such an action 
was one of contract or tort, and it was ul- 
timately settled that the plaintiff might 
maintain an action either in contract or 
tort. * * * At the present time a plain- 
tiff may frame his claim in either way, but 
he is not bound by the pleadings and if he 
puts his claim in on one ground and proves 
it on another, he is not now embarrassed 











by any rules of departure. The question 
is the. same in either case. * * * The 
jury have to determine on the facts of the 
case, and if they found that there was neg- 
ligence, which was the cause of the in- 
jury, they have in fact tried an action of 
tort.” The question to be determined is 
whether, under either theory, the matter 
would be res adjudicata. If, in the princi- 
pal case, the facts necessary to a recovery 
on either theory would have been the same, 
there is no question in our minds but that 
the court was wrong in sending the case 
back, for trial on the ground stated in the 
opinion. 





NOTES OF IMPORTANT DECISIONS. 





COMMON LAW MARRIAGE—ADMISSIBIL- 
ITY OF EVIDENCE AND BURDEN OF 
PROOF.—In the recent case of Drawdy v. Hes- 
ters (Ga.), 60 S. E. Rep 451, occurs an in- 
teresting discussion of the admissibility of evi- 
dence*of general repute, conduct of parties, 
declarations and burden of proof in establishing 
a common law marriage, where the cohabitation 
is admitted to have been illicit in its’ inception, 
but a common law marriage is alleged to have 
taken place subsequently. As to the admissibil- 
ity of evidenc® of general repute, the court 
says: 


“The manner of proving marriage, on an 
issue of marriage vel non, forms an excep- 
tion to the general rule. The fact of mar- 
riage is a matter of public interest, and gen- 
eral repute in the community is admissible 
upon such an issue. In Hubback’s Ev. of Suc. 
244 (48 Law Lib. 182), it is said: ‘Reputa- 
tion of marriage, unlike that of other matters 
of pedigree, may proceed from persons who 
are not members of the family. The reason 
of the distinction is to be found in the public 
interest which is taken in the question of the 
existence of a marriage between two parties; 
the propriety of visiting or otherwise treat- 
ing them in society as husband and wife, the 
liability of the man for the debts of the wo 
man, the power of the latter to act suo jure, 


‘and their competency to enter into new mat- 


rimonial engagements, being matters which 
interest, not their relations alone, but every 
one who, by coming in contact with them, may 
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have occasion to regulate his conduct accord- 
ingly as he understands them to be married 
or not.’” 

The following authorities are cited in sup- 
port of the foregoing proposition: Jenkins v. 
Jenkins, 83 Ga. 283, 9 S. E. Rep. 541, 20 Am. St. 
Rep. 316; 1 Bish. Mar., Div. & Sep. Secs. 932, 
936, 1182; 1 Gr. Ev. (16th Ed.), Sec. 114, ¢ (103); 
1 Andrews’ Am. L. (2d Ed.), 622, 626, 627; 26 
Cyc. 888; 8 Enc. Ev. 445, 446. 


The alleged husband came ta his death by 
homicide, and the wife appeared before the 
grand jury, where she stated that she and de- 
cedent were husband and wife. She soon after- 
wards died. As to the admissibility of this de- 
claration, the court held that the declaration 
was clearly self serving from at least two 
standpoints, her interest in the property of 
the alleged husband, then deceased, and the 
fact that she might well have feared prosecu- 
tion from the fact of living with him illicitly. 

Defendant offered evidence to show that the 
alleged husband had at different and separate 
times declared to various persons that he was 
not married to Jane Drawdy. Upon this branch 
of the case the court comments as follows: 

“This leads to the inquiry: Will the dec- 
larations of the husband, since deceased, made 
during such period of cohabitation, disaffirm- 
ing the marriage relation, be received in evi- 
dence as a part of his conduct, and in explana- 
tion of the character of the cohabitation? * 
* * Jn 1 Gr. Ev. (15th Ed.), 161, it is said: 
‘Where a person enters into land in order to 
take advantage of a forfeiture, to foreclose a 
mortgage, to defeat a disseisin, or the like, or 
changes his actual residence or domicile, or is 
upon a journey, or leaves his home, or returns 
thither, or remains abroad, or secretes himself, 
or, in fine, does any other act material to be un- 
derstood, his declarations, made at the time of 


the transaction and expressive of its character, 


motive or object, are regarded as “verbal acts, 
indicating a present purpose and intention,” 
and are therefore admitted in proof like any 
other material facts. * * * The ‘declara- 
tions which were excluded in the case at bar 
could not be said to be against the interest of 
the declarant. If there was anything in the 
mind of Lewis K. Drawdy relative to his own 
interest at the time of making the declarations, 
they would appear to be in his favor, rather 
than against his interest. Independently of 
everything else, they might be self-serving, and 
not admissible; but, taken in connection with 
the equivocal act of cohabitation existing at 
the time of the declarations, they were ad- 
missible, under the theory of res gestae, as 
tending to indicate the character of the co- 
habitation, and should have been admitted, not 





for the purpose of proving an independent fact, 
but as a part of the conduct relied upon to 
characterize the cohabitation.” 








CONSTITUTIONAL IMPEDIMENTS TO 
GOVERNMENT OF THE PEOPLE, 
BY THE PEOPLE AND FOR 
THE PEOPLE. 





Freedom to contract is justly regarded as an 
important part of that personal liberty which, in 
words familiar to every American, is declared to 
be one of the inalienable rights of mankind. Yet 
freedom of contract does not involve the right 
to sell one’s liberty. If, by any combination of cir- 
cumstances, a sane man might be induced to bar- 


‘ter away his liberty the universal sentiment of 


Christendom would hold his contract unjust and 
would condemn to infamy the man who would 
enforce or attempt to enforce the enslavement 
provided by its terms. 

Yet it is manifest that the master, while re- 
serving unlimited power to himself, might exer- 
cise it in a manner so beneficent that the servant 
might not feel his bondage, and if his contract 
had been made by some other person in his be- 
half, cr if he did not understand its terms, he 
might laugh to scorn those who should attempt 
to argue that he was not free. 

As with contracts, so with constitutions. They 
may contain terms which the parties chiefly in- 
terested do not fully understand, powers may be 
granted which were thought to be reserved, pro- 
visions for modification and amendment taought 
to be inadequate may, in fact, be inadequate, or if 
not inadequate originally, may have become so 
through the changes which t'me has wrought in 
the social, industrial and financial conditions of 
the people. o 

A contract containing terms which would en- 
slave one party would not have the sanction of 
the law and might be disregarded by him when 
he discovered that instead of safeguarding his 
rights it would be constructed so as to destroy 
them. His lack of wisdom in executing such a 
contract need work him no serious injury, for 
the contract will not bind him, no court will aid 
in its enforcement. He need but open his own 
eyes to its real provisions and society, speaking 
through the law, will hold it void. But there is 
no higher law to hold a constitution or any of 
its noxious terms void. If, with the lapse of 
time, observance of its provisions becomes incon- 
sistent with the liberties of the people, it must 
either be amended or disregarded, or it will cease 
to be a shield of protection and become a sword 
of destruction. If disregarded by the several 
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governmental agencies, in order that they may 
thereby serve the interests of the people, then 
it becomes inoperative and the people lose the 
benefit of precision and clearness that attaches 
to a written constitution and incur the dangers 
that lurk concealed in the usurpation of uncon- 
stitutional power by their agents. 

That the federal constitution, admirable in its 
general scope and design, and worthy of most of 
the eulogies that from time to time have been 
pronounced upon it, as it probably is, neverthe- 
less contains provisions that are inconsistent with 
the desires of the vast majority of the people and 
which have been abused and are capable of fur- 
ther abuse in a manner dangerous to the welfare 
of the nation, can hardly be doubted by any 
person in the least degree familiar with the gen- 
eral outlines of the constitution and the history 
of its development. And this is true, although 
we exclude from consideration the clause re- 
specting slavery and the heart rending chapter 
of American history of which that clause was 
the bone of contention. And while it is true that 
the most perfect constitution may be abused, the 
only ultimate safeguard against national decay 
being the character of the people that compose 
the nation, it is equally true that institutions 
while in a measure reflecting the character of 
the people react again upon them, particularly 
an institution which like the fundamental laws 
of the land has such an infinite variety of means 
of acting upon the higher thought as well as the 
practical life of the nation. 

Of the obnoxious provisions of the constitu- 
tion of the United States, three relate to the pro- 
cedure involved in placing in office the most im- 
portant agents of the federal government, namely, 
the president and vicepresident, the members of 
the senate, the members of the supreme court 
and of the lower federal courts.t It is unneces- 
sary to dwell on these provisions. 


(1) Election ‘of President and Vice President 
—Original Provisions.—Section 1. The execu- 
tive power shall be vested in a President of the 
United States of America. He shall hold his 
office during the term of four years, and togeth- 
er with the Vice President, chosen for the Same 
term, be elected as follows. (2) Each state shall 
appoint, in such manner as the legislature 
thereof may direct, a number of electors, equal 
to the whole number of senators and repre- 
sentatives to which the state may be entitled in 
the congress; but no senator or representative, 
or person holding an office of trust or profit 
under the United States shall be appointed an 
elector. (3) The electors shall meet in their 
respective states, and vote by ballot for two 
persons, of whom one at least shall not be an 
inhabitant of the same state with themselves. 
And they shall make a list of all the persons 
voted for, and of the number of votes for each; 
which list they shall sign and certify, and trans- 
mit, sealed, to the seat of the government of 
the United States, directed to the president of 
the senate. The president of the senate shall, 








in the presence of the senate and house of rep- 
resentatives, open all the certificates. and the 
votes shall be counted. The person having the 
greatest number of votes shall be the President, 
if such number be a majority of the whole num- 
ber of electors appointed; and if there be more 
than one who have such majority, and have an 
equal number of votes, then the house of rep- 
resentatives shall immediately choose by ballot 
one of them for President; and if no person 
have a majority, then from the five highest on 
the list the said house shall in like manner 
choose the President. But in choosing the 
President, the votes shall be taken by states, 
the representation from each state having one 
vote; a quorum for this purpose shall consist 
of a member or members from two-thirds of the 
states, and a majority of all the states shall be 
necessary to a choice. In every case, after the 
choice of the President, the person having the 
greatest number of votes of the electors shall 
be the Vice President. But if there should re- 
main two or more who‘ have equal votes, the 
senate shall choose from them by ballot the 
Vice President. (4) The congress may deter- 
mine the time of choosing the electors, and the 
day on which they shall give their votes; which 
day shall be the same throughout the United 
States. 

Amendment Proposed 1803, and Adopted, 1804. 
—The electors shall meet in their respective 
states, and vote by ballot for President and 
Vice President, one of whom, at least, shall 
not be an inhabitant of the same state with 
themselves; they shall name in their ballots 
the person voted for as President, and in dis- 
tinct ballots the person voted for as Vice Pres- 
ident, and they shall make distinct lists of all 
persons voted for as President, and of all per- 
sons voted for as Vice President, and of the 
number of votes for each, which lists they shall 
sign and certify, and transmit sealed to the 
seat of government of the United States, di- 
rected to the president of the senate. The presi- 
dent of the senate shall. in presence of the 
senate and house of representatives, open all 
the certificates and the votes shall then be 
counted. The person having the greatest num- 
ber of votes for President, shall be the Presi- 
dent, if such a number be a majority of the 
whole number of electors appcinted; and if no 
person have such majority, then from the per- 
sons having the highest numbers not exceeding 
three On the list of those voted for as presi- 
dent the House of Representatives shall choose 
immediately, by ballot, the President. But in 
choosing the President, the votes shall be taken 
by States, the representation from each State 
having one vote; a quorum for this purpose 
shall consist of a member or members from two 
thirds of the States, and a majority of all the 
States shall be necessary to a choice. And if 
the House of Representatives shail not choose a 
President whenever a right of choice shall de- 
volve upon them, before the fourth day of March 
next followin~ then the Vice-President shall 
act as President, as in the case of the death 
or other constitutional disability of the Presi- 
dent. The person having the greatest num- 
ber of votes as Vice President, shall be the 
Vice President, if such number be a majority 
of the whole number of electors appointed, and 
if no person have a majority, then from the two 
highest numbers on the list, the Senate shall 
choose the Vice President: a quorum for the 
purpose shall consist of two thirds of the whole 
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They have been repeatedly criticised and de- 
nounced, and no apologist raises his voice in 
their defense. The senatorial system may justly 
be described as rotten. It has been the chief 
medium for the most flagrant forms of political 
corruption with which the nation is cursed. A 
presidential electoral system by which a major- 
ity of the nation’s voters may be overruled by a 
minority is a remarkable anomaly in a democratic 
government. The grave crisis to which it brought 
the country in the contest between Hayes and 
Tilden, and the remarkable settlement of that 
contest by the electoral commission appointed un- 
der the act of congress which became a law on 
January 2¢, 1877, forms a chapter in American 
history as familiar as it is interesting and dis- 
creditable. While the personnel of the United 


number of Senators, and a majority of the whole 
number shall be necessary to a choice. But 
no person constitutionally ineligible to the Office 
of President shall be eligible to that of Vice 
President of the United States. 

Election of Senators—Sec. 3. The Senate of 
the United States shall be composed of two Sena- 
tors from each State, chosen by the Legislature 
thereof, for six years; and each Senator shall 
have one vote. (2) Immediately after they 
shall be assembled in consequence of the first 
election, they shall be divided as equally as may 
into three classes. The seats of the Senators 
of the first class shall be vacated at the expira- 
tion of the second year, of the second class at 
the expiration of the fourth year, and of the 
third class at the expiration of the sixth year, 
so that one third may be chosen every second 
year; and if vacancies happen by resignation, 
or otherwise, during the recess of the Legisla- 
ture of any State, the executive thereof may 
make temporary appointments until the next 
meeting of the Legislature which shall then fill 
such vacancies. Sec. 4. The times, places, and 
manner of holding elections for Senators and 
Representatives, shall be prescribed in each 
State by the Legislature thereof; but the Con- 
gress may at any time by law make or alter 
such regulations, except as to the places of 
choosing Senators. 

The provisions of the United States Constitu- 
tion regarding the appointment of Judges and 
their removal are to be found in sub-sec- 
tion 2 of Sec. 2, Art. 2, which reads as fol- 
lows:—He shall have power, by and with the 
advice and consent of the Senate, to make treat- 
ies, provided two-thirds of the Senators present 
concur; and he shall nominate, and by and with 
the advice and consent of the Senate, shall 
appoint Ambassadors, other public Ministers and 
Consuls, Judges of the Supreme Court,and all 
other officers of the United States, whose ap- 
pointments are not herein otherwise provided 
for. and which shall be established by law: 
But the Congress may by law vest the appoint- 
ment of such inferior officers as they think 
proper, in the President alone, in the Courts of 
Law, or in the heads of departments. Sec. 4. 
The President, Vice-President and all civil offi- 
cers of the United States. shall be removed 
from office on impeachment for, and conviction 
of. treason, bribery, or other high crimes and 
misdemeanors. 


XUM 





States supreme court has always had the respect 
of the American people, they have repudiated the 
method by which its judges are selected. This 
is evidenced by the fact that almost all of the 
states have applied the method of election by di- 
rect vote of the people to state judicial offices. 
There may be those who would argue that the 
pre-eminently high character and ability of many 
of the judges who have helped to make the 
United States supreme court take its place in the 
front rank of all judicial tribunals, is evidence 
of the goodness of the appointive system. But 
it must be remembered that many, including the 
most eminent, of the judges were chosen by the 
people for public office before their appointment 
to the bench by the executive. Judge Story, born 
in 1779, was chosen by the electors of his state 
to represent them in congress before he was 
thirty years of age. John Marshall was only 
twenty-seven when he was chosen as a member 
of the Virginia legislature, and in 1779 his con- 
stituents secured his election to congress. The 
argument that the appointive system procures 
abler judges than the elective system involves the 
assertion that the people are not capable ot 
choosing the fittest candidates for judicial office. 
Those who make this assertion should remember 
that the elective system has given the country a 
Cooley, a Campbell, a Kent and a Dillon. The 
judges of the state courts, as a whole, with re- 
spect to ability and character will probably com- 
pare favorably with those of the federal courts, 
and if it were otherwise the appointive system 
would not be less undemocratic and un-American, 
The procedure provided by the federal constitu- 
tion for the choice of judges as well as that pro- 
vided for the choice of senators, must be regarded 
as an impediment to government of the people, 
by the people, and for the people as must also, 
although it has proved less pernicious in practice, 
the provision for the choice of president and vice 
president, 

The danger from the federal judiciary does 
not arise from any known corruption but from 
the distrust of the people, the suspicion that the 
federal judges are biased in favor of corporate 
wealth and frequently permit the machinery of 
justice to be perverted and used as a protection 
and shield to rich criminals. 

Suspicion of the federal courts, although well 
founded, would not be so serious a matter were 
it not for the continuous growth of their juris- 
diction.2 In this connection reference is repeat-— 
edly made to the words of Thomas Jefferson: 
“It has long been my opinion,” said he, “that 
the germ of dissolution of our federal govern- 
ment is in the constitution of the federal ju- 
diciary, an irresponsible body working like grav- 
ity by day and by night, gaining a little today and 
a little tomorrow, and advancing its noiseless step 
like a thief over the field of jurisdiction until all 











296 CENTRAL LAW JOURNAL. 





r 








shall be usurped.” It is true that President 
Roosevelt has demonstrated that the federal 
courts may be effectively used in bringing power- 
ful criminals to justice. But with a less vigorous 
executive, or one less democratic in feeling, at 
the head of the administration it is to be feared 
that the federal courts may yet justify the pre- 
diction of Jefferson, that arrogant wealth, backed 
by them and by the federal senate, will extend its 
power and gradually subvert the spirit of self- 
reliance and independence without which the peo- 
ple of no country can long maintain either their 
morality or their liberty. 

The obnoxious provisions of the federal con- 
stitution are not confined to the methods pre- 
scribed for the choice of senators, judges and 
the chief executive. 

Of the other provisions which constitute bar- 
riers to the will of the people, we shall name 
but one, namely, the sections prescribing the 
powers of congress with reference to taxation.® 

On May 18, 1895, the United States supreme 
court, by a bare majority of one, decided that 
the act providing for an income tax passed at the 
preceding session of congress was void on the 
ground that it was a direct tax and was not ap- 
portioned among the several states according to 
their population.* 


(2) See aggressions of the Federal Courts 
by John W. Atkin, 32 Am. L. Rev. 669. 

(3) Provisions of the constitution regarding 
taxation are as follows:—Representatives and 
direct taxes shall be apportioned among the 
several states which may be included within 
the union, acording to their respective numbers, 
which shall be determined by adding to the 
whole number ‘of free persons, including those 
bound to service for a term of years, and ex- 
cluding Indians not taxed three-fifths of all 
other persons. The actual enumeration shall 
be made within three years after the first meet- 
ing of the Congress of the United States, and 
within every subsequent term of ten years, in 
such manner as they shall by law direct. The 
number of representatives shall not exceed one 
for every thirty thousand, but each state shall 
have at least one representative; and until such 
enumeration shall be made, the State of New 
Hampshire shall be entitled to choose three, 
Massachusetts eight, Rhode Island and Provi- 
dence Plantations one, Connecticut five New 
York six, New Jersey four, Pennsylvania eight, 
Delaware one; Maryland six, Virginia ten, North 
Carolina five, South Carolina five, and Georgia 
three. Sec. 8. The Congress shall have power 
to lay and collect taxes, duties, imposts and 
excises, to pay the debts and provide for the 
common defense and general welfare of the 
United States; but all duties, imposts and ex- 
cises shall be uniform throughout the United 
States. No capitation or other direct tax shall 
be laid, unless in proportion to the census or 
enumeration hereinbefore directed to be taken. 
No tax or duty shall be laid on articles ex- 
ported from any state. 


(4) The Act of August, 1894, was of the same 
character as the Acts of Congress providing 








The requirement that all direct taxes author- 


ized by congress be apportioned among the sev- 


eral states in the ratio which the population of 


each bears to the aggregate population is a glar- 


ing violation of the equality and. uniformity rule 


which all states recognize, and which the consti- 
tution of the United States itself requires. That 
public sentiment would have tolerated such an 
apportionment, if the act of congress in question 
had provided for such an apportionment cannot 
be believed for a moment. The effect of such 
an apportionment may be stated in the words 
of Mr. Justice White. In his dissenting opinion, 
Mr. Justice White characterized this method of 
apportionment as “the most flagrantly unjust, un- 
equal and wrongful system of taxation known to 
any civilized government.” “I can conceive of nu 
greater injustice than would result from im- 
posing on one million of people in one state 
having only ten millions of invested wealth, the 
same amount of tax as that imposed on a like 
number of people in another state having fifty 
times that amount of invested wealth. The ap- 
plication of the rule of apportionment by popula- 
tion to invested personal wealth would not only 
work out this wrong but would ultimately prove 
a self-destructive process from the facility with 
which such property changes its situs. If so taxed 
all property of this character would soon be trans- 
ferred to the states where the sum of accumulated 
wealth was greatest in proportion to population 
and where, therefore, the burden of taxation 
would be lightest, and thus the mighty wrong 
resulting from the very nature of the extension 
of the rule would be aggravated.”5 

It seems remarkable at this day that such a 
rule should ever have been adopted as a constitu- 
tional provision. But we must remember that in 
1787, the wealth of the nation consisted almost 


for direct taxes on incomes whether derived 
from property or profession, trade or vocation, 
passed by Congress during the war and dur- 
ing the three or four years subsequent to its 
close. The Act of 1894, provided that from or 
after Jan. 1, 1895, and until Jan. 1, 1900, 
“there shall be asseSsed, levied, collected, and 
paid annually upon the gains, profits and income 
received in the preceding calendar year by 
every citizen of the United States. whether 
resident at home or abroad, and every person 
residing therein, whether said gains, profits 
or income be derived from any kind of property, 
rents, interest, dividends, or salaries, or from 
any profession, trade, employment or vocation 
carried on in the United States or elsewhere, or 
from any other source whatever, a tax of two 
per centum on the amount so derived over and 
above four thousand dollars, and a like tax 
shall be levied, collecter and paid annually» 
upon the gains, profits and income from all 
property owned and of every business, trade or 
profession carried on in the United States by 
persons residing wihout the United States.” 

(5) Pollock v. Farmers’ Loan & Trust Co., 
150 U. S. 713, 39 L. Ed. 638. 
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entirely of real estate and was far more evenly 
distributed than at present. Moreover, that “tax- 
ation without representation is robbery” was, if 
not a shibboleth, at least a watchword of the 
Revolution, and men imbued with the idea that 
there was a necessary relation between taxation 
and representation would not be inclined to ex- 
amine critically the proposition that taxation 
should be in proportion to representation. That 
the question as to what constituted a direct tax 
received scant consideration would appear from 
the reports of the debates. “In the convention of 
1787 Rufus King asked what was the precise 
meaning of direct taxation, and no one answered, 
(Madison’s Papers, Elliotts’ Debates, 451.) The 
debates of that famous body do not show that 
any delegate attempted to give a clear succinct 
definition of what in‘his opinion was a direct 
tax. Indeed the report of these debates now be- 
fore us is very meager and (un) satisfactory. An 
illustration of this is found in the case of Gouv- 
erneur Morris. It is stated that on the 12th of 
July, 1787, he moved to add to a clause empower- 
ing congress to vary representation according to 
the principles of ‘wealth and the number of inhab- 
itants,’ a proviso ‘that taxation shall be in pro- 
portion to representation.’ And he is reported 
to have remarked on that occasion, that while 
some objections lay against his motion he sup- 
posed they would be removed by restraining the 
rule to direct taxation. (5 Elliott’s Debates, Ed. 
188, 302.) But on the 8th of August, 1787, the 
work of the committee on detail being before the 
convention, Mr. Morris is reported to have re- 
marked: ‘Let it not be said that direct taxa- 
tion is to be proportioned to representation.” (5 
Elliott’s Debates, Ed. 1888, 393.)”6 

The inequality which must result from appor- 
tioning taxation to representation (representation 
being of course based on population) was so ap- 
parent that in the very first case that came before 
it, the supreme court declared that the rule should 
be confined within as narrow limits as possible. 
In 1794 congress provided for specified duties to 
be laid “upon all carriages for the conveyance of 
persons.” And in the case of Hilton y. United 
States,? the plaintiff contended that this was a 
direct tax and that the act was void for the rea- 
son that it did not apportion the tax among the 
several states according to representation. 

Mr. Justice Chase said: “As it was incumbent 
on the plaintiff's counsel in error, so they took 
great pains to prove that the tax on carriages was 
a direct tax. But they did not satisfy my mind. 
I think at least it may be doubted, and if I only 
doubted, I should affirm the judgment of the 
circuit court. The deliberate decision of the na- 


(6) Dissenting opinion of Justice Harlan in 
Polock vs. Farmers’ Loan & Trust Co., 158 U. S. 
640, 39 L. Ed. 1127. 


(7) 3 Dall. 171. 





tional legislature who did not consider a tax on 
carriages a direct tax but thought it was within 
the description of a duty, would determine me if 
the case was doubtful to receive the construction 
of the legislature. But I am inclined to think 
that a tax on carriages is not a direct tax within 
the letter or meaning of the cofistitution. * * * 
The constitution evidently contemplated no taxes 
as direct taxes, but only such as congress could 
lay in proportion to the census. The rule of ap- 
portionment is only to be adopted in- stich cases 
where it can reasonably apply. * * * If it is 
proposed to tax any specific article by the rule 
of apportionment—and it would evidently create 
great inequality and injustice—it is unreasonable 
to say that the constitution intended such tax 
should be laid by that rule.” 

An so for nearly one hundred years the su- 
preme court of the United States recognized the 
anomaly involved in levying a tax in proportion 
to population, and restricted within the narrowest 
possible limits, the clause in the constitution 
which provides that direct taxes be apportioned 
and levied upon that basis among the several 
states, direct taxes within the meaning of the 
constitution being construed to include only per 
capita taxes or taxes on real estate. To this 
effect are all the decisions except the one of “bad 
eminence” decided in 1895.8 The act of August 
5, 1861, 12 Stat. at L. 2094, Chap. 45, imposed a 
tax of twenty millions of dollars which was ap- 
portioned and to be levied wholly on real estate 
and also levied taxes on incomes whether de- 
rived from property or profession, trade or voca- 
tion, 12 Stat. at L. 309, and this was followed by 
the acts of July 1, 1862, 12 Stat. at L. 473, Ch. 
119; March 3, 1863, 12 Stat. at L. 718, 723, Chap. 
74; June 30, 1864, 13 Stat. at L..281, Chap. 17; 
March 3, 1865, 13 Stat. at L.. 479,.:Chap. 78; 
March 10, 1866, 14 Stat. at L. 4, Chap. 15; March 
2, 1867, 11 Stat. at L. 477, Chap. 169, and July 14, 
1870, 16 Stat. at L. 256, Chap. 255.° 


(8) Polloék v. Farmers’ Loan & Trust Compa- 
ny, 158 U. S. 638, 39 L Ed. 1126. See Harlan’s 
dissenting opinion and cases there: cited. .In 
the same case reported in 157 U. S. 608, 39 L. Ed. 
829, Mr. Justice White said: “The only purpose 
which an elaborate dissent can accomplish if 
it’s to weaken the effect of the opinion of the 
majority and thus engender want of confidence 
in the conclusions of Courts of last resort. This 
consideration would impel me to content my- 
self with simply recording my dissent in the 
present case, were it not for the fact that I 
consider that the result of the opinion just an- 
nounced is to .overthrow a long .and consist- 
ent line of decisions and to deny to’ the legisla- 
tive department of the government the pos- 
session of a power conceded to it by universal 
consensus for one hundred years, and which has 
been recognized by repeated adjudications of 
this Court.” 

(9) See opinion of Court by Chief Justice 
Fuller. Pollock v. Farmers’ Loan & Trust Co., 
157 U. S. 572, 39 L. Ed. 816. 
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These acts were conceded to be of the same 
nature as that of 1864, at least no attempt was 
made to distinguish them, Chief Justice Fuller 
merely remarking: “These acts grew out of the 
war of the rebellion and were, to use the lan- 
guage of Mr. Justice Miller, “part of the system 
of taxing incomes, earnings and profits adopted 
during the late war and abandoned as soon after 
the war was ended as could be done safely.” 
But the act of 1894 was passed during a time of 
peace. It was passed with a view of meeting 
the ordinary expenses of the federal government 
which had theretofore been obtained through a 
protective “tariff. It assessed all classes of in- 
comes exceeding four thousand dollars, and ex- 
empted incomes under that amount. It was this 
provision that brought down the wrath of the 
money powers. The rich could not endure that 
incomes above four thousand dollars should be 
taxed two per cent while incomes less than that 
amount should be exempt. Their fortunes, or at 
least the fortunes of many of them, had been 
built up by a protective tariff, a tariff upon sugar 
and upon wool which filched the poor man’s 
pockets without his knowledge; compelling him 
to contribute to the public revenue as large a 
sum upon every unit of cloth and sugar con- 
sumed by him, as did the multimillionaire. But 
this system had been swept away and in its place 
now stood the hated income tax law of 1894, by 
which practically all federal teyenue should be 
gathered from the rich or from those whose in- 
comes exceeded four thousand dollars per annum 
with a few specified exceptions, That this was the 
basis of the court’s decision in holding the act 
void, there can be no manner of doubt. The elab- 
orate research the labored but transparent soph- 
istry with which it was sought to bolster up the 
decision had their birth in the desire to frus- 
trate what was regarded as an assault upon the 
rich. A few passages from the argument of Mr. 
Choate will sufficiently indicate this. 

“Let us see,” said he, “about this act which, 
exempting all incomes under four thousand dol- 
lars of individuals, but denying the exemption to 
corporations, seeks to raise a sum, as has been 
stated here, of from thirty to fifty million dol- 
lars. There are sources of information as to 
how such a law will strike to which I wish to 
direct the attention of the court. 

“There was formerly an income tax law, and 
the last year it was in force was the year 1873. 
The exemption then was $2,000. In that year 
the collections for the tax were such, in the 
states of New York, Pennsylvania, Massachu- 
setts and New Jersey that even then with that 
exemption those four states paid four-fifths of 
the entire tax. * * * 

“Now if you approve this law with this in- 
iquitous exemption of $4,000, and this communis- 
tic march goes on, and five years hence a statute 





comes to you with an exemption of $20,000 and 
a tax of 20 per cent upon all having incomes in 
excess of that amount, how can you meet it in 
view of the decision which my opponents ask 
you now to render. * * * You cannot here- 
after exercise any check if you say now congress 
is untrammeled and uncontrolled. 


“* * * One of the fundamental objects of 


all civilized government was the preservation of 
the rights of private property. * * * 

“If it be true * * * that the passions of 
the people are roused on this subject; if it be 
true that a mighty army of sixty millions of citi- 
zens likely to be incensed by this decision, it is 
the more vital to the future welfare of this coun- 
try that this court again resolutely and courage- 
ously declare, as Marsh®ll did, that it has the 
power to set aside an act of congress violative 
of the constitution, and that it will not hesitate 
in executing that power no matter what the 
threatened consequences of popular or populistic 
wrath may be.” 

It is not surprising that Mr. Choate, it is not 
surprising that Justice Brewer or the other con- 
curring members of the court could convince 
themselves that the interests of the country were 
threatened by a tax law which exempted in- 
comes of $4,000. But it is surprising that they 
could justify an abuse of constitutional power in 
order to frustrate what they admitted to be the 
popular will, and thereby save the people from 
the injury which they would otherwise bring 
upon themselves. 

Few will doubt that an income tax, a graduated 
income tax, would receive the overwhelming sup- 
port of the people today, even although it exempt- 
ed all incomes under four thousand dollars, That 
the popular will upon this or any other policy 
should be permanently held in check by aggre- 
gated wealth acting through governmental agents 
whose tenure of office is controlled, not by the 
people, but by a constitution written for other 
times and conditions and the amendment of 
which, conformable to the wishes of the people, 
aggregated wealth has frustrated in the past and 
is likely to frustrate in the future, is a doctrine 
wholly inconsistent with democfatic government. 
If a policy desired by the majority of the people 
and initiated through their chosen representatives 
be in fact inconsistent with their written constitu- 
tion the court should, without doubt, hold it void. 
But until the people regain control of their con- 
stitution, this power of the court is subject to 
dangerous abuse. Nothing could: more promote 
hatred between the mass of the people and the 
few who possess great wealth than the feeling 
that the latter controlled the government, and 
exercised that control to further their own in- 
terests in opposition to the interests of the peo- 
ple. Nothing can engender that feeling more 
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quickly than decisions of the supreme court 

which render abortive popular legislative meas- 

ures, so long as the people have no speedy and 

effectual means of securing the desired legisla- 

tion by removing the constitutional objection to 

it. W. A. Coutts. 
Sault Ste. Marie, Mich. 








INSURANCE—CHANGE IN TITLE OF PROP- 
ERTY INSURED—TRANSFER OF POL- 


ICY—CONSENT OF INSURER. 





GRAGG v. HOME INS. CO. OF NEW YORK. 





Court of Appeals of Kentucky, Feb. 12, 1908. 





In a suit by an assignee on a fire insurance 
policy providing that, unless otherwise agreed 
upon, the policy shall become void if a change 
take place in the title of the subject of insur- 
ance, an instruction to find for plaintiff if de- 
fendant knew before the fire that the insured 
sold the property and assigned the policy to 
plaintiff was erroneously given, since defend- 
ant could only» be bound by its consent to the 
transfer, not by the mere knowledge that it 
had been made. 

The same character of notice is required to 
inform the public of a revocation of an agency 
as is necessary to give information of the dis- 
solution of a partnership. 

In regard to notice of revocation of an agen- 
ey known to the public, a distinction is made, as 
to the character of the notice, between persons 
who dealt with the agent before the revocation 
and persons dealing with him after the revoca- 
tion, but without sufficient notice thereof, 





CARROLL, J.: In February, 1904, the de 
fendant company issued a policy of fire insur- 
ance to Mrs. B. E. Gragg, insuring her prop- 
erty against loss or damage by fire for one 
year. The policy was issued by Harry Wait, 
who wes the agent of the company at Somer- 
set, Ky., at which plac2 Mrs. Gragg and her 
son, the appellant, lived. In May, 1904, Mrs. 
Gragg sold and conveyed the property cov- 
ered by the insurance policy, to her son, the 
appellant. In September, 1904, the property was 


destroyed by fire, and, the company refusing to | 


pay the insurance, this action was brought. 
For defense the company relied upon a clause 
in the policy providing that “this entire policy, 
unless otherwise provided by agreement indors- 
ed hereon or added hereto, shall be void if any 
change other than by death of insured take 
place in the interest, title, or possession of the 
subject of insuranc2 whether by legal process, 
or judgment, or by volunteer act of the insured, 
or otherwise.” In avoidance of this defense, ap- 
pellant set up that on May 2, 1904, the company 
by its agent, Harry Wait, consented and agreed 
that the policy might be transferred to ap- 





pellant. To this the reply was made that 
Wait at the time of the alleged consent was 
not the agent of the company. 

There is some question as to whether or not 
the policy was transferred by Wait, pur- 
porting to act for the company, to appellant; 
but, passing this issue as immaterial, the 
principal questions in the case are whether or 
not Wait had any authority to make the 
transfer and whether or not the company 
consented to it. It is admitted that in March, 
1904, Wait was discharged or removed as 
agent, and Denton & Robinson, who also had 
an Office as insurance agents in Somerset, 
were appointed agents in his place. Appel- 
lant, confronted by this fact, sought to es- 
cape the effect of it by attempting to show 
that although Wait had been removed by the 
company, and other agents appointed in his 
place, y<t he continued to act as agent in the 
settlement of policies that were issued by 
him; that Wait, at the time he made the 
transfer on the policy, notified the company 
of the fact; and, further, that appellant had 
no notice that Wait had been removed as 
agent, and in good faith believed he had au- 
thority to make the transfer. The company 
denied that it had any notice or information 
that the policy had been assigned or trans- 
ferred to appellant, or that Wait transacted 
any business for it as agent after his re 
moval. The office of Denton & Robinson was 
only a short distance from that occupied by 
Wait and appellee contends that in a city 
th: :iz2 of Somerset appellant knew, or might 
have known, of Wait’s removal and the ap 
pointment of Denton & Robinson, and that, 
consider:ng the evidence introduced upon the 
subject of Gragge’s knowledge of Wait’s re 
moval, it was a question for the court, and 
not the jury, to say whether he had or not 
notice of this fact. 

Entertaining this view the lower court re 
fused to submit this issue to the jury, but in- 
structed them fhat Wait was not the agent 
of the company at the time the transfer of the 
policy was made, and that they should find 
a verdict for the company unless they believed 
from the evitience that at or before tne 
time of the sale of the property Mrs. Gragg 
assigned her interest in the policy to appel- 
lant, and that before the fire the company 
had knowledge of such assignment and con- 
sented thereto, or ratified or acquiesced in 
tre action of Wait in transferring the policy. 
Appellant complains of this instruction, and 
also of the refusal of the trial court to give the 
following instructions asked for by him: 
“(1) If you believe from the evidence in this 
case that the defendant company or its agents 
had or received knowledge or information 
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before the fire that Mrs. Gragg had sold and 
conveyei the property mentioned in the 
policy to appellant, Ottis Gragg, and had as- 
signed and transferred said insurance policy 
to him, then the law is for the plaintiff, and 
you will so find; and unless you so believe 
you will find for the defendant. (2) If you 
believe from the evidence in this case that 
the defendant, Home Insurance Company, 
had held Harry Wait out to the general pub- 
lic as its agent for the purpose of transacting 
its business, and that the defendant, at the 
time he was removed as agent, failed to notify 
the general public and persons with whom 
he had previously dealt that Wait was 
no longer the agent of defendant, and 
that the plaintiff, Ottis Gragg, in good faith 
and without notice to the contrary believed 
Wait to be the agent, and Wait signed the 
transfer of the policy on May 2, 1904, then 
the law is for the plaintiff and you will so 
find.” 

The first instruction offered by appellant 
did not correctly present the law of the case. 
The mere fact that the company might have 
had knowledge or information that Mrs. 
Gragg had assigned the policy to Ottis Gragg 
did not bind it, as under the provisions of the 
contract of insurance the company’s liabili- 
. ty after the transfer depended upon the fact 
that it consented to it. It could only be 
bound by its consent to the transfer, not by 
its knowledge that it had been made. The 
company, if the application had been made 
to it, might have declined, as it had the 
right, to consent to the transfer, and have 
elected to cancel the policy. In any event, 
the change in the title rendered the policy 
void, unless consented to by the company; 
and this feature, indispensable to a recovery 
by appellant, was entirely omitted from in- 
struction No. 1 offered by him. 


The second instruction, although defective 
in form, presented a question at issue which 
appellant was entitled to have submitted to 
the jury. Wait had been acting as general 
agent fcr the company’ at Somerset, and be- 
fore his removal as agent had the power and 
authcrity to bind the company*by consenting 
to the transfer of the insurance; and although 
he was removed as agent before the transfer 
was made, yet if, as between the company 
and appellant, he may be treated as agent, 
the company is bound by his act. So that 
the question is what notice, if any, was ap- 
pellant entitled to as one of the general pub- 
lic that Wait had been removed as agent? 
The policy had been issued by Wait as agent, 
and it was entirely reasonable that appellant 
“ with knowledge of this fact, should have 
gone to him to have it transferred. He testi- 





fies that he believed that Wait was the agent, 
and he did not know of his removal. Whether 
this statement is true or not, we express 
no opinion. The law applicable to cases of 
this character is not of dcubtful import. On 
the contrary, ceriain principles governing the 
relation of principal and agent in dealings 
with third parties are generally recognized as 
correct. 

In Mechem on Agency, Sec. 224, it is said: 
“Where a general authority is shown to have 
existed, it may be presumed to continue un- 
til it is shown to have been revoked, and 
persons who have dealt with the agent as 
such, or who have had notice of his author- 
ity, may very properly expect that if the’ au- 
thority be withdrawn they will be given 1ea- 
sonable and timely notice of that fact, and 
they may therefore lawfully presume, in the 
absence of such notice, that the authority 
still continues; and it is therefore the general 
rule of the law that the acts of a former 
general agent, within the scope of his original 
authority will, nothwithstanding its revo- 
cation, continue to bind the former principal 
to those parties who have been and still are 
dealing with him in good faith in reliance 
upon his former authority until they have 
had notice of his revocation. * * *” Sec. 
tion 228: “What shall be deemed sufficient 
notice in any case, and how it shall be given, 
are questions concerning which it is impos- 
sible to lay down any general rule which 
shall be both comprehensive and precise. It 
is evident that thes2 questions must be large- 
ly determined by the facts and circumstances 
of-each particular case. * * * All must 
be done that may be reasonably required to 
make the knowledge of the revocation coex- 
tensive with the knowledge of the authority. 
The case is analcgors to that of a dissolution 
of a partnership, and is governed by the same 
rules. To all persons who have had actual 
dealings with the agent, actual notice must 
be given, or such knowledge of the fact must 
be brought home to them, as would be suffi- 
cient to put an ordinarily prudent man upon 
inquiry. To persons who have had no actual 
dealings, notice may be given by publica- 
tion in some newspaper of general circula- 
tion. Notice by publication is sufficient, even 
to those who have had dealings with the agent, 
if it can be shown that they saw it; otherwise, 
not.” 

In Clarke & Skyles on the Law of Agency, 
Vol. 1. p. 414, the authors state the rule thus: 
“Whenever a general agency has been estab- 
lished for any purpose, all persons who have 
dealt with such agent, or who have known 
of the agency and are apt to deal with him, 
have a right to presume that such an authority 
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will continue until it is shown to have been 
terminated in one way or another; and they 
also have a right to anticipate that, if the 
principal revoke such authority, they will be 
given due notice thereof. It is a general rule 
of law, therefore, upon which there seems 
to be no conflict of authorities, that all acts 
of a gencral agent within the scope of his au- 
thority, as rcspects third persons, will be 
binding on the principal, even done after re- 
vocation, unless notice of revocation has been 
given to those persons who have had deal- 
ings with and who are apt to have other deal- 
ings with the agent upon the strength of his 
fcrmer autbkority.” 

Thes2 general principles are approved in 
Joyce on Insurance, Sec. 721; Wood on Insur- 
ance, vol. 2, Sec. 422; Springfield Fire and Ma- 
rine Ins. Co. v. Davis, 37 S. W. Rep. 582, 18 
Ky. Law Rep. 654; Am. & Eng. Ency. of Law, 
vol. 1, p. 1220; Capen v. Pacific Mutual Ins. 
Co., 25 N. J. Law, 67, 64 Am. Dec. 412; Mit- 
chum v. Bank of Kentucky, 9. Dana, 166; Ken- 
nedy v. Bohannon, 11 B. Mon. 118; Gaar v. 
Huggins, 12 Bush, 259. The last three Ken- 
tucky cases cited deal with the subject of 
partners; but it is generally recognized that 
the principles applicable to the revocation of 
a general agent’s authority, so far as notice to 
the public is concerned, apply to the dis- 
sclution of a partnership—that the same char- 
acter of notice is required to inform the pub- 
lic of the revocation of an agency as is neces- 
sary to give information of the dissolution of 
a rartnersh‘p. It will be further observed 
that a distinction is made between the no- 
tice necessary to be given to those persons 
who have dealt with the agent before his re- 
vocation and persons who dealt with him after 
the revocation, but without sufficient no- 
tice of it. A different rule also obtains when 
the agency is sp2cial or limited to one trans- 
action. Without further elobaration of this 
point, it is sufficient to say that it was a 
question for the jury, under proper instruc- 
tions to determine whether or not Gragg had 
such information of the revocation of Wait’s 
authority as world be sufficient to give a 
person of ordinary prudence notice that his 
agency had terminated. As Gragg had no 
previous dealings with Wait as agent of the 
company, he was not entitled to the same 
character of notice that persons who had 
been dealing with Wait as agent had a right 
to demand, 

In addition to the instruction given by the 
court, the jury should have been instructed 
that, it being admitted that Harry Wait was 
a general agent of the insurance company, 
having authority to issue, assign and trans- 
fer policies, if they believed from the evi- 





dence that the company had not given to the 
public such notice of Wait’s removal as agent 
as was reasonably necessary to put persons 
of ordinary prudence on notice of his re- 
moval, and that Gragg, at the time he pro- 
cured Wait’s consent to the transfer of the 
policy, had no notice or information suffi- 
cient to put a reasonably prudent man upon 
inquiry that Wait had been removed as 
agent, and he in _ 9d faith believed that 
Wait was then the agent of the company, 
and further believed from the evidence that 
Wait, purporting to act as agent of the com- 
pany, signed the transfer of the policy, they 
should find for the plaintiff. If appellant 
can offer any evidence, independent of Wait, 
that Wa‘t had continued to act as agent for 
the company after his removal, he should be 
permitted to do so; but verbal statements of 
Wait to th's effect are not competent, al- 
though any writing received by hiif from the 
company that would throw light upon the sub- 
ject would be admissible. ‘ 

Wherefore the judgment of the lower court 
is reversed, with directions to grant a new 
trial in conformity with this opinion. 


Note—Revocation of Agency—Notice of.—The 
rule is thus stated in 1 Am. & Eng. Ency. of 
Law, 1220: “Although notice is given to agent, 
the revocation is effective as to third parties 
only when it is made to them, and acts of the 
agent in dealing with third parties without no- 
tice are binding on the principal. Where an 
agent is appointed in a particular business, 
parties dealing with him in that business have 
a right to rely upon the continuance of his au- 
thority until in some way informed of its re- 
vocation. Whatever is sufficient to put the 
party on inquiry is equivalent to actual no- 
tice.” In Fellows vy. Hartford and New York 
Steamboat Co., 38 Conn. 197, it is said: “It is well 
settled that where a general authority has 
once been conferred, its revocation takes effect 
as to third persons only after it becomes known 
to them, unless indeed the principal has done 
his full duty in making it known; and where 
an authority is revoked, it is in general the 
duty of the principal to notify those persons 
who have had dealings with the agent as such; 
the rules on this subject being substantially 
the same as those. relating to the dissolu- 
tion of a co-partnership, and the power of a 
partner after dissolution to bind the firm.” Cit- 
ing Story Agency, pars. 470, 471; 1 Parsons 
Contracts, 59. 690. In line with this doctrine 
there are many decisions to the effect where one 
pays money to an agent without notice of the 
revocation, he cannot be held Hable by the 
principal. After having had dealings with an 
agent, one has a right to assume that the 
agency continues until he receives notice to 
the contrary or is put upon inquiry, or, in 
some of the states, until constructive notice 
has been given. The doctrine of the principal 
case on notice is well supported by the authori- 
ties. 

Insurance—Change of Title of Property In- 
sured.—Where a policy of insurance provides in 
express terms that it shall become void, unless 
otherwise agreed. if a change of title of the 
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thing insured take place, it is necessary that in 
ease of a change of ownership the consent of 
the insurer be obtained. It might very easily 
occur that the insurer would not be willing to 
become liable to the new owner. By h‘s reserva- 
tion he has saved to himself the right to make 
any desired inquiry as to the character of the 
new owner and the desirability of the risk, be- 
fore accepting the new risk. So long as the 
parties have made such an agreement the law 
will give effect to it. In the principal case the 
only objection to the risk was that the party 
who had been acting as agent of the company 
was not its agent at the time of the accept- 
ance of the risk. If plaintiff had knowledge of 
this fact he could not recover. He would then 
be bound to go to the authorized agent of the 
company. 








JETSAM AND FLOTSAM. 





TO FIDDLE FOR A DANCE AS GROUND FOR 
POSTPONEMENT OF DOCKET, 





Clerk Joe Roach, of the supreme court yes- 
terday received a humorous epistle from a mem- 
ber of the Tennessee bar who resides in the 
eastern portion of the commonwealth. 

This particular advocate, who has a number 
of cases which are set for a hearing before the 
court of last resort Friday, requests a continu- 
ance of same in the following letter: 

“This morning I learned that the supreme 
court will reach my cases from Franklin and 
Grundy the last of next week, about Friday, 
Now you will do me the kindness to call the 
attention of the court to the fact that I was on 
yesterday invited to attend an old fashioned 
party and ball up in Roark’s Cove, where I 
was reared and educated. Now this dance will 
continue from Friday evening until Sunday 
morning, according to our usual custom. 

“This dance can’t well proceed without my 
assistance because I am the principal fiddler. 
Unless I am present at this ball the people will 
be greatly disappointed, and on their account 
as well as that of my own, and that of the 
general public in that vicinity, I ask the court 
to postpone the call of said dockets until week 
after next. 

“Thanking you and the Honorable Court in 
advance and feeling assured that my request 
will be granted, and unless sooner notified will 
not be there in attendance until next Monday 
week. Yours, etc.” 


LIABILITY FOR INJURIES ARISING FROM 
THE USE OF DANGEROUS SUBSTANCES 
SOLD IN THE OPEN MARKET. 





The defendant, Rommerck, a retail hardware 
dealer, sold to the plaintiff a package of stove 
polish manufactured by defendant, Crosby & 
Co. When plaintiff attempted to use the pol- 
ish, it exploded, injuring her. The declaration 
proceeded on the theory that there rested upon 
both defendants the positive duty of knowing 
that the polish was a dangerou substance and 
that they should not manufacture and sell dan- 
gerous and inflammable substances. There wes 
no averment that defendants had actual know- 
ledge of the inflampable nature of the goods, 
nor was it averred in what manner they were 
negligent in not knowing their inflammable na- 
ture. oth defendants demurred, Rommeck’s de- 





murrer being sustained, and that of Crosby & 
Co. being overruled. The Supreme Court in 
Clement v. Crosby & Company, 148 Mich 293, 
111 N. W. Rep. 745, affirming the overruling 
of the corporation’s demurrer, and in the pres- 
ent case the court affirms the judgpent sus- 
taining Rommeck’s demurrer. Clement _v. 
Rommeck (1907) — Micch. —, 113 N. W. Rep. 
286. 

The question which presents itself squarely 
for decision is whether a retail merchant who 
buys in the open market stove polish which 
ports to be safe and proper for use, and sells 
the article for a purpose for which it is appar- 
ently intended, is liable, in the absence of neg- 
ligence, if i turns out that the article is not 
adaped o he use and causes injury. In Clement 
v. Crosby & Company, supra, the court overruled 
the demurrer, but the declaration was so drawn 
that it was not necessary to decide whether or 
not actual knowledge of the dangerous proper- 
ties must be shown to be in the manufacturer 
to render it liable in the circupstances, and the 
court expressly said that they did not mean to 
determine the necessity of a scienter, although 
the allegation of deceitful and artful withhold- 
ing of knowledge from he public necessarily im- 
plied a knowledge on he part of the defeendant. 
The court cited the following cases to show 
that one who places upon the market a dan- 
gerous article may be chargeable for injuries 
done to third persons; but a reading of the 
cases discloses the fact that the defendants 
either knew of the dangerous qualities of the 
goods or else were guilty of negligence. Bar- 
ney v. Burstenbinder, 7 Lans. (N. Y.), 210; Da- 
vis v. Guarnieu, 45 Ohio St. 470; Hall v. Ran- 
kin, 87 Iowa, 261; Shubert v. J. R. Clark Co, 
49 Minn. 331; Carter v. Towne, 98 Mass. 567; 
Wellington v. Downer Kerosene Oil Co., 104 
Mass. 64; Elkins, Bly & Co. v. McKean, 79 Pa. 
493. 

There are cases, however, which upon prin- 
ciple would seem to indicate that knowledge by 
the manufacturer is not necessary to charge 
him with liability. In Randall v. Newsom, 2 
Q. B. Div. 102, the court held that in the sale 
of a pole furnished by the defendant for plain- 
tiff’s carriage there was an implied warranty 
that the pole was free from latent as well as 
discoverable defects. In Carleton v. Lombard, 
149 N. Y. 137, it was held that in a contract for 
the sale if a quantity of petroleum of a certain 
quality, the contract was not satisfied unless 
the oil was free frop latent ir hidden defects 
that rendered i unmerchantable at the time 
and place of delivery, and that could have been 
avoided or guarded against in the process of re- 
finement, or in the selection of material by 
reasinable care and skill. See also Kellogg 
Bridge Co. v. Hamilton, 110 U. S. 108; Ridgers 
v. Niles, 11 Ohio St. 48. 

In the principal case the plaintiff relied on 
the decisions in Craft v. Parker, 96 Mich. 245, 
and Hoover v. Peters, 18 Mich. 51. These cases 
ruled that in the sale of articles of foid by a 
dealer in such goods for dimestic consumption, 
there is an implied warranty that the food is 
wholesome. See also Van Bracklin v. Fonda, 12 
Jons, 468. The contention was that an analo- 
gous principle ought to be applied in the case 
before the court, but the court refused to so 
rule, saying, “We are not aware that the rule 
of these cases has been extended to the sale 
of commodities like stove polish.” The decision 
was based on the case of Brown v. Marshall, 
47 Mich. 576. The facts in this case were briefly 
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these: “Plaintiff sent her sister todefendant’s 
drug store to purchase some salts and was 
waited upon by a clerk of defendant. The clerk 
delivered what he said was the article called 
for, but in fact it was a poison. Plaintiff took 
a portion of it and immediately becape ill. At 
the trial the court instructed that if the de- 
fendan’s clerk sold and delivered to the plain- 
tiff a poison instead of a harmless drug, and 
the plaintiff took is supposing it to be harmless, 
and was thereby injured, the defendant was lil 
able for all damages so caused. The Supreme 
Court ordered a new trial, for the reason that 
the trial court erred in the above istruction in 
that it did not include negligence as an element 
to be necessarily considered. The court distin- 
guished the case from the leading case of 
Thomas v. Winchester, 6 Seld. (N. Y.), 397, say- 
ing that in that case the liability was expressly 
grounded upon actual negligence. The case pre- 
sents a confusion of ideas regarding tort ac- 
tions based on negligence of manufacturers or 
dealers, and actions upon implied warranties. 
The case of White v. Oaks, 88 Me. 367, seems 
to be in point with the principal case. The de- 
fendants, being dealers in furniture and not 
manufacturers, sold a folding bed to the plain- 
tiff without any express warrahty of any kina. 
The bed proved dangerous to persons using it, 
not frop defective parts but from faulty design. 
By reason of the fault the bed collapsed, injur- 
ing plaintiff. The defendants had no knowledge 
of this danger. The mechanism of the bed 
could not be observed by the plaintiff as well 
as by the defendant, but neither, unless skilled 
in mechanics, would have been likely to have 
discovered the danger. The court held there was 
no liability —Michigan Law Review. 








HUMOR OF THE LAW. 


Judge—Mr. State’s Attorney, before you can 
introduce this witness you must show the loss 
of the record. 

State’s Attorney—I presumed your honor was 
aware of the fact that the records of Marion 
county were burned. 

Judge—As a private citizen I do know the 
fact, but as the court I do not. and you must 
put the proof of the fact into your case. - 

State’s Attorney—Well, your honor, it strikes 
me a little singular that your honor knows 
something off the bench, and don’t know any- 
thing on it. 


It is said that in Richmond great rivalry 
exists between two colored janitors, one of one 
of the high courts of justice and the other of 
an institution of which it is expected that the 
supreme court of the United States will shortly 
say whether it is a court or not. The janitor 
of the latter approached the janitor of the 
former some days ago and with great pride in- 
formed him that two of the biggest lawyers 


of the state had been “argyfying for, two days’ 


before his cote,” and he proceeded as follows: 
“Nigger, you aint got no talkin’ in yo’ cote 
like dat as is in ourn. We had de Gineral of de 
State on‘ one of de big bugs argufyin’ befo’ our 
cote from ten o’clock in de mawnin’ tell late 
at night. You never hearn no sech argument 
in yo’ cote nor any other cote. De way dey 
*splained things an’ argued things an’ talked 





back. fust at one an’ den at de other is outen 
all kin’ o’ character. an’ dey done talk two 
whole days an dey gwine on agin termorrer. 
You don’ have nothin’ like dat in yo’ cote.” 
“Well,” said the other janitor, “What wuz 
dey argufyin’ erbout?” 
“Humph! Dey aint neider of ’em say yit” 


A big husky Irishman strolled into the Civil 
Service room where they hold physical examina- 
tions for candidates for the police force. 

“Strip,” ordered the police surgeon. 

“Which, sor?” 

“Get your clothes off, and be quick about it,” 
said the doctor. 

The Irishman undressed. The doctor meas- 
ured his chest and pounded his back. 

“Hop over this rod.” was the next command. 

The man did his best, landing on his back. 

“Double up your knees and touch the floor 
with your hands.” - 

He lost his balance and sprawled upon the 
floor. He was indignant but silent. 

“Now jump under this cold shower.” 

“Sure an’ thot’s funny,” muttered the appli- 
cant. 

“Now run around the room ten times. 
to test your heart and wind.” 

This last was too much. “I’ll not,” the candi- 
date deciared defiantly. “I'll stay single.” 

“Sing:e.” inquired the doctor, puzzled. ; 

“Single,” repeated the Irishman with determi- 
nation. “Sure an’ what’s all this funny business 
got to do wid a marriage license anyhow?” 

He had strayed into the wrong bureau.— 
Everybody’s. 


I want 


“Doin’ any good?” asked the curious indi- 
vidual on the bridge. 

“Any good?” answered the fisherman, in the 
creek below. “Why, I caught forty bass out 0’ 
here yesterday.” 

“Say, do you know who I am?” asked the Man 
on the bridge. 

The fisherman replied that he did not. 

“Well, I am the county fish and game war- 
den.” 

The angler, after a moment’s thought, ex- 
claimed, “Say, do you know who I am?” 

“No,” the officer replied. 

“Well, I’m the biggest liar in Eastern In- 
diana,” said the crafty angler, with a grin.— 
Recreation. 


One of our esteemed subscribers in the city 
of Spokane sent us the following a few days 
ago: 

“In order to satisfy youthat there are learned 


lawyers in the city of Spokane as well as in 


Missouri we wish to refer you to Sec. 8 of Or- 
dinance No. A-82, drawn by the corporation coun- 
sel of the city of Spokane and passed by the 
city council, which reads as follows: 

“*It shall be a misdemeanor for any person to 
steal or remove the tag or collar as provided 
for in this ordinance, from any dog or bitch, 
except the owner.’” 


He was on trial for bigamy. 

“What,” queried the judge, “ever induced you 
to marry fourteen wives?” 

“Superstition, your honor,” replied the pris- 
oner. “I consider thirteen an unlucky number.” 
—aArkansas Traveller. 
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1. Abatement and Revival—Misnomer of De- 
fendant.—A corporation, when sued under a 
wrong name held required to plead the mis- 
nomer and disclose its true name. so that 
plaintiff may amend.—University of Louis- 
ville v. Hammock, Ky., 106 S. W. Rep. 219. 


2. Pendency of Action in Federal Court.— 
Pendency in a federal court of an action which 
had not proceeded to judgment held hot ground 
for abatement of an action in the state court. 
—Kesterson v. Southern Ry. Co., N. C., 59 S. E. 
Rep. 871. 

3. Accident Insurance—Notice of Injury.— 
Service of notice by a beneficiary under an ac- 
cident policy as soon as practicable after know- 
ledge of the existence of the policy held sufficient 
compliance with a provision requiring ‘“im- 
mediate” notice of the injury.—Cady v. Fidel- 
ity & Casualty Co. of New York, Wis., 113 N. 
W. Rep. 967. 

4. Accord and Satisfaction—What Consti- 
tutes.—Where a debtor remits by mail a sum 
less than the amount due, and marks the 
check “In full to date,” or in the account ren- 
dered describes it as “Check to balance in full,” 
the acceptance. thereof by the creditor is not 
an accord and satisfaction.—Canadian Fish Co. 
v. McShane, Neb., 114 N. W. Rep. 594. 

5. Action—Moot Questions. — Contests for 
nomination as candidates for election must be 
brought to trial and determination before the 
general election at which the office contended 
for is to be filled.—Johnson v. Dosland, Minn., 
114 N. W. Rep. 465. 

6. Alteration of Instruments — Evidence.— 
Where a witness testifies as to interlineations 
in a deed he should not testify as to reasons 
given by person who made them.—Windham vy. 
Howell, S. C., 59 S. B. Rep. 852. 

7. Animals—Poisoning Neighbor’s Chickens.— 
Poisoning chickens held to come within the 
purview of Revisal 1905, Sec. 3299, relating to 
cruelty to animals.—State v. Bossee, N. C., 59 
S. E. Rep. 879. 








8. Appeal and Error—Conclusion of Trial 
Court.—The rule that the conclusion of. the trial 
court on a question of fact, will not be cver- 
ruled unless clearly wrong does not apply 
where the court’s conclusion was reached by 
applying a wrong rule of law.—Chase v. Wood- 
ruff, Wis., 113 N. W. Rep. 973. 

9.——Conflicting Evidence.—A finding of the 
trial court on conflicting evidence will not be 
set aside on appeal where the evidence is such 
that the court of appeals is in doubt as to which 
view of the transaction is correct.—Oman v. 
American Nat. Bank, Ky., 106 S. W. Rep. 277. 

10. New Trial.—The action of the trial 
court in granting a new trial on the ground 
that the verdict was against the evidence will 
not be disturbed on appeal; no abuse of discre- 
tion being shown.—Gould v. St. John, Mo., 106 
S. W. Rep. 23. 


11. Partnership Accounting.—A party in a 
suit for a partnership accounting who appeals 
from the findings of the chancellor must show, 
separated from the items conceded to be cor- 
rect, the testimony on the issue contested.— 
East v. Key. Ark... 106 S. W. Rep. 201. 

12. Plaa to Jurisdiction.—Striking an im- 
perfect plea to,the jurisdiction filed by defen- 
dant, and rejecting an amendment thereto, is 
not a final judgment reviewable on error, nor 
would it have been so had the amendment been 
allowed.—Baldwin v. Lowe, Ga., 59 S. E. Rep. 
772. 

13._—Supplemental Abstracts.—An appellant 
should not be permitted as a matter of right to 
correct jurisdictional defects in an original ab- 
stract by supplemental abstract filed out of 
time.—In re Boeckenkamp’s Estate, Mo., 106 
S. W. Rep. 103. 

14. Assault and Battery—Shooting at An- 
other.—Where on defendant’s statement taken 
as a whole the shooting was justifiable, but 
where discarding tt in part and taking it in 
part the shooting was not justifiable, and yet 
not malicious, the jury could find him guilty 
of shooting at another.—Chester v. State, Ga., 
59 S. E. Rep. 843. 

15. Assignments fer Benefit of Creditors— 
Right to Share in Benefits.—Statement of who 
is entitled to the benefits where a chattel mort- 
gage claim against an estate assigned for bene- 
fit of creditors is successfully contested as void 
against creditors.—In re Wilson, Iowa, 114 N. 
W. Rep. 551. 

16. Attorney and Client—Attorneys’ Fees.— 
Where the petition showed that notice to de- 
fendant to hold him liable for attorney’s fees 
was not in compliance with the statute, it was 
error to include in the default judgment such 
fees.—Monroe v. Citizens’ Bank of Abbeville, 
Ga., 59 S. E. Rep. 844. 

17. Attorney’s Lien.—A lien for attorney’s 
services held to relate back and take effect from 
the time of the commencement of the services, 
and to be superior to an attachment subse- 
quently levied on the interest of the attor- 
ney’s client in the property involved in the ac- 
tion.—T. Harlon & Co. v. Bennett, Robbins & 
Thomas, Ky., 106 S. W. Rep. 287. 

18. Bastards—Pregnancy Before Marriage.— 
Antenuptial conception does not weaken the 
presumption of legitimacy arising from post- 
nuptial birth.—Wallace v. Wallace, Iowa, 114 
N. W. Rep. 527. 

19. Benefit Societies — Beneficiaries. — At- 
tempted change of beneficiary of benefit certifi- 
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eate, not made in compliance with the consti- 
tution and by-laws of the association, held in- 
effectual.—Gray v. Sovereign Camp Woodmen 
of the World. Tex., 106 S. W. Rep. 176. 

20. Bills and Notes—Bona Fide Holder.—The 
bona fide transferee of a note given as security 
for an antecedent debt is protected from de- 
fenses of fraud in the execution of the note 
when the debt secured is in the form of a con- 
tingent liability as indorser of discounted pa- 
per.—First Nat. Bank v. Busch, Minn., 113 N. 
W. Ren. 898. 

21. Renewal Notes.—In the absence of 
proof that a renewal note was accepted with 
the understanding that it was to operate as an 
absolute payment of the debt, or that the origi- 
nal note was to be canceled and extinguished, 
the presumption was that the renewal note was 
taken as a conditional payment only.—Keyser v. 
Hinkle, Mo., 106 S. W. Rep. 98. 

22. Boundaries—Description. — The general 
rule that monuments and natural objects pre- 
vail over calls for course and distance in cases 
of conflict held not applicable where the cir- 
cumstances show that the monuments and nat- 
ural objects were placed by mistake.—Jaggers 
v. Stringer, Tex., 106 S. W. Rep. 151. 








23. Presumption.—Presumptions when the 
northwest, northeast and southwest corners 
of an interior section and the west and north 


quarter corners are found or established as to 
the original southeast section corner determin- 
ed.—Nystrom v. Lee, N. D., 114 N. W. Rep. 
478. 


24. Brokers—Right to Commission.—Where 
plaintiff, empleyed by defendant to sell a min- 
ing lease, contracted with the purchaser’s 
agent to pool commissions and received com- 
missions from the purchaser without defen- 
dant’s knowledge, such transactions constitut- 
ed a defense to plaintiff’s right to recover com- 
missions from defendant.—Corder v. O’Neill, 
Mo., 106 S. W. Rep. 10. 


25. Carriers—Injury to Goods.—Where goods 
delivered to a carrier in good condition are de- 
livered to consignee in damaged condition, it 
may be inferred that they were damaged by 
the carrier and throug! its negligence.—Nairn 
v. Missouri, K. & T. Ry. Co., Mo., 106 S. W. 
Rep. 102. 

26. Limitation of Liability—Contract for 
carriage of cattle, limiting liability to carrier's 
own line, exempts it from liability for damage 
on connecting line from negligence of the con- 
necting carrier.—Chicago, R. I. & P. Ry. Co. 
v. Slaughter, Ark., 106 S. W. Rep 208. 

27. Charities—Injuries to Patient in Hospi- 
tal_—Where a hospital is maintained as a char- 
itable institution, either by the government or 
by a corporation or by an individual, there is no 
liability for injuries to a patient therein, for 
torts of the employees in charge thereof.—Uni- 
versity of Louisville v. Hammock, Ky., 106 S. 
W. Rep. 219. 


28. Commerce—Warehouse Act.—Laws 1907, 
p. 167, c. 113, requiring elevator companies to 
return certificates of inspection and weighmas- 
ter’s certificates of weight to the buyer, is not 
in violation of interstate copmerce clause of 
the Federal Constitution.—State v. Minneapo- 
lis & Northern Elevator Co., N. D., 114 N. W. 
Rep 482. 

29. Compromise and Settlement—Operation. 
—An agreement by a grantor held available as 
a defense to a suit by him to set aside his deed 








on the ground of the fraud of the grantee.— 
Wade v. Wade, Tex., 106 S. W. Rep. 188. 

30. Constitutional Law—Homestead Act.— 
Act Feb. 26, 1879 (Laws 1879, p. 61), Sec. 17, 
under which a homestead descended on the 
death of a father to his children, subject to a 
life esate in the widow, is not unconstitutional 
as class legislation—Holmes v. Mason, Neb., 
114 N. W. Rep. 606. 

31. Taxation.—Acts 1906 p. 155, c. 22, art. 
3, providing for the taxation of lands long 
omitted, held not in violation of the federal 
and state Constitutions as not being due pro- 
cess of law.—Eastern Kentucky Coal Lands 
Corp. v. Commonwealth, Ky., 106 S. W. Rep. 
260. 

32. Contracts—Construction. — A _ contract 
must, in case of doubt, be construed against 
him who used the doubtful wording.—Mississip- 
pi Home Ins. Co. v. Adams & Boyle, Ark., 106 
S. W. Rep. 209. 

33. Corporations—<Action Against Stockhol- 
ders.—In an action against the stockholders of 
a corporation to recover the amount of their 
unpaid subscriptions for stock, evidence ex- 
amined and held to show that the stock was 
full paid.—O’Bear-Nester Glass Co. v. Antiexplo 
Co., Tex., 106 S. W. Rep. 180. 

34.——Rights of Stockholders.—A _ sharehol- 
der designedly absenting himself from a stock- 
holders’ meeting surrenders no right pertaining 
to the ownership of his stock except the right 
to participate in the meeting which:he refused 
to attend.—Sylvania & G. R. Co. v. Hoge, Ga., 
59 S. E. Rep. 806. 

35. Covenants—Damages for Breach.—Where 
a lease which constituted a breach of covenant 
against incumbrances covered the entire land 
conveyed, there could be no apportionment of 
damages occasioned by such breach.—Crawford 
v. McDonald, Ark., 106 S. W. Rep. 206. 

36. Intention of Parties.—In determining 
whether a covenant. will run with the land, 
the material inquiries are whether the parties 
meant to charge the land and whether the bur- 
den is one that may be imposed consistently 
with policy and principle.—Sexauer v. Wilson, 
Iowa, 113 N. W. Rep. 941. 

37. Criminal Evidence—Bill of Exceptions.— 
The admission in evidence of the voluntary 
statement of accused, made at the examining 
trial, cannot be reviewed where there is no 
bill of exceptions reserved to the statement.— 
Mitchell v. State, Tex., 106 S. W. Rep. 135. 

38. Bill of Exceptions.—Where a verified 
motion to quash a venire alleged matters of 
fact, the denial of the motion could not be re- 
viewed in the absence of a bill of exceptions 
preserving the evidence.—Norris v. State, Tex., 
106 S. W. Rep. 137. : 

39._—-Expenses.—_Whether a witness offered 
as an expert is qualified is a question for the 
court, on which the statement of the witness 
disclaiming to be an expert is not conclusive.— 
Glover y. State. Ga.. 59 S. E. Rep. 816. 

40. Footprints.—That certain footprints 
correspond with the shoes of accused. held not 
to exclude every other reasonable hypothesis 
than that they were made by accused.—Warren 
v. State, Tex., 106 S. W. Rep. 132. 

41. Criminal Law—Change of Venue.—Where 
a change of venue is obtained by the state for 
prejudice of the inhabitants against the en- 
forcement of the law. the selection of the coun- 
ty to which the case must be sent rests exclu- 
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sively with the presiding judge.—Zinn v. Dis- 
trict Court in and for Morton County, N. D., 
114 N. W. Rep. 472. 

42. Criminal Trial—Appeal Before Sentence. 
—Where on appeal it appears that no judgment 
has been entered on the verdict of conviction, 
the submission of the appeal will be set aside 
and the case remanded with directions to enr-~ 
ter judgment.—State v. Hodges, Mo., 106 S. W. 
Rep. 51. 

43. Expense of Transcript.—A person after 
conviction who is unable to pay for a transcript 
on appeal, and who has not voluntarily placed 
himself in that situation may appeal from an 
order denying a transcript at the expense of 
the county.—State v. Shaffer, Iowa, 114 N. W. 
Rep. 540. 

44. Former Jeopardy.—The acquittal of an 
accused on the charge of larceny of certain 
articles is not an estoppel of the state to prove, 
in a prosecution for breaking and entering 
with intent to steal the same articles, that ac- 
cused took such articles.—State v. Hooker, N. C., 
59 S. E. Rep. 866. 

45.——Harmless Error.—Though _ technically 
correct, an objection that no predicate was laid 
for impeaching evidence held obviated by wit- 
ness answer fixing the time and place.—J®Ones v. 
State, Tex., 106 S. W. Rep. 126. 

46. Instructions.—Where accused was tried 
for a misdemeanor in his absence, and judgment 
_ rendered against him by default, and a jury 
Was required to assess the punishment, it was 
properly charged to find- defendant guilty and 
to assess such punishment.—Walston v. Com- 
monwealth, Ky. 106 S. W. Rep. 224. 

47. Damages—Excessive Verdict.—A verdict 
of $7,500 in a versonal injury action against a 
telephone company, held not so excessive as to 
justify a reversal.—Cumberland Telephone & 
Telegraph Co. v. Overfield, Ky., 106 S. W. Rep. 
242. 

48. Deeds—Delivery.—A deed executed by a 
father to his daughter bearing one date and 
the acknowledgment another, and deeds exe- 
cuted by the daughter to the father bearing the 
same date as the acknowledgment of the fath- 
er’s deed, explained on the theory that the fath- 
er has conveyed to the daughter and then took 
a reconveyance from her.—Crabtree v. Crab- 
tree, Iowa, 113 N. W. Rep. 923. 

49. Depositions—Use in Subsequent Suit.— 
Interrogatories duly sued out, executed, and 
returned for use in a city court in a suit after- 
wards voluntarily dismissed, are admissible in a 
second suit afterwards brought in the superior 
court.—Allen, McIntosh & Co., v. Farmers’ & 
Traders’ Nat. Bank of Covington, Ky., Ga., 69 
S. E. Rep. 813. 

50. Descent and Distribution—Presumptions 
as to Intestacy.—A surviving husband seeking 
to establish title to property as the sole heir 
of his deceased wife may rest on the presump- 
tion of intestacy until rebutted.—Chase v. Wood- 
ruff, Wis., 113 N. W. Rep. 973. 

§1. Priority of Debts to Legacies.—The per- 
sonalty of an intestate’s estate vests in the 
administratrix for the purpose of paying debts 
and costs of administration, and the heirs have 
no title to or interest in it until an order of 
distribution.—Darr v. Thomas, Mo., 106 S. W. 
Rep. 95. 

52. Drains—Estoppel—One having notice of 
drainage proceedings and knowing it was pro- 
posed to assess his property in aid of the im- 

















provement, which he saw made without raising 
the objection, held estopped to afterwards ques- 
tion the constitutionality of the drainage stat- 
ute.—Mackey v. Hancock County, Iowa, 114 N. 
W. Rep. 552. 


53. Elections—Fraudulent Nominations.— 
Electors voting for a cafidate whose name ap- 
pears on the official ballot as the regular nom- 
inee will not be disfranchised on the ground 
that the nomination was secured by unlawful 
means.—Johnson v. Dosland. Minn., 114 N. W. 
Rep. 465. 


564. Electricity—Injury to Lineman.—In an 
action against an electric light company for 
the death of a telephone lineman, evidence of 
a custom of linemen to step on dead wires in 
climbing held admissible, notwitnstanding a 
certain warning bulletin——Leque v. Madison 
Gas & Electric Co., Wis., 113 N. W. Rep. 946. 


55. Eminent Domain—Statute of Limitations. 
—tThe statute of limitatioss held not a bar to 
the taking of additional land under an ease- 
ment for purposes incident to the use of the 
original road, but the statute held no protec- 
tion in occupying more land, though within the 
original right of way, for other purposes.—Mc- 
Culloch v. North Carolina R. Co., N. C., 59 S. E. 
Rep. 882. 


56. Estoppel—Negligemce.—Where one of two 
innocent purchasers must suffer, the one whose 
negligence occasioned the loss must bear it.— 
Begley v. Combs, Ky., 106 S. W. Rep. 246. 


57. Evidence—Regularity of Official Actions. 
—In the absence of any showing to the con- 
trary, it will be presumed that a clerk of a 
grand jury was regularly appointed, and in the 
performance of his duties complied with all re- 
quirements of the law.—State v. Pitkin, Iowa, 
114 N. W. Rep. 550. 


58. Subjects of Expert Testimony.—With- 
in what distance a train can be stopped in a 
given case with safety to property and the 
lives of persons thereon presents a question 
for expert testimony.—Lynch v. Chicago & A. 
Ry. Co., Mo., 106 S. W. Rep. 68. 


59. Executors and Administrators — Claims 
Against Estate.—A son-in-law heid entitled to 
a reasonable compensation for the care and sup- 
port of his deceased wife’s mother, ‘ufter she 
became a charge.—Henderson v. McLain, S. C., 
59 S. E. Rep. 873. 


60. Homestead.—A homestead of less value 
than $2,000 cannot be disposed of at adminis- 
trator’s sale either for the discharge of incum- 
brances thereon or for payment of debts of the 
estate.—Holmes v. Mason, Neb., 114 N. W. Rep. 
606. 

61. Rights of Secured Creditors.—Ordina- 
rily a secured creditor can lay by his security 
and go upon the general estate of his debter 
to satisfy his claim, only resorting to his se- 
curity when he fails to collect his claim by the 
ordinary proceeding.—Darr v. Thomas, Mo., 106 
S. W. Rep. 95. 


62. Explosives—Duty of Owner.—The owner 
or controller of dangerous explosives must ex- 
ercise great care to prevent an injury which 
a prudent man would reasonably foresee might 
result from an explosion.—Waters-Pierce Oil 
Co. v. Snell, Tex., 106 S. W. Rep. 170. 


63. Fire Imsurance—Contract with Agent 
Construed.—A contract of employment of an 
agent of an insurance company stipulating for 
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payment by the company to the. agent of a con- 
tingent commission construed, and held to 
give to the agent a commission on the business 
done after specified deductions only.—Mississip- 
pi Home Ins. Co. v. Adams & Boyle, Ark., 106 S. 


-‘W. Rep. 209. 


64. Fixtures—Gas Pipes.—In absence of 
agreemest between gas company and owner of 
house, pipes installed by company held not to 
have become fixtures.—Laclede Gaslight Co. v. 
Gas Consumers’ Ass’n, Mo., 106 S. W. Rep. 91. 


65. Foreible Entry and Detainer—Dismissal. 
—wWhere, in proceedings to eject a trespasser, 
defendant's counter affidavit was dismissed for 
non-appearance, it was error to alllow plaintiff 
to introduce evidence and take a verdict and 
judgment.—Yancey v. Karwisch, Ga., 59 S. E. 
Rep. 777. 


66. Gas—Rights of Company.—Neither house 
owner nor any one for him held to have right 
to place governor upon gas pipe, where such act 
would throw the gas company’s meter out of 
plumb, cause it to leak, or its parts, connec- 
tions, or seals to be broken.—Laclede Gaslight 
Co. v. Gas Consumers’ Ass'n, Mo., 106 S. W. Rep. 
91. 

67. Guardian and Ward—Action by Guardian. 
—A complaint aHeging that, before an action 
was brought, P. was, by the probate court, ap- 
pointed guardian of the plaintiff, and he has 
been and now is such guardian, sufficiently al- 
leges the appointment.—Patterson v. Melchoir, 
Minn., 113 N. W. Rep. 902. 


68. Highways—Establishment by Prescrip- 
tion.— Where a highway is laid out and a four- 
rod strip of land is occupied as such by mistake 
not coinciding with the way as laid out, so far 
as the occupied and used strip does not so co- 
incide, it is a part of the public way by ad- 
verse possession.—State v. Lloyd, Wis., 113 N. 
W. Rep. 964. 


69. Homestead—Validity.—A husband cannot, 
under Civ. Code, 1895, § 2827, take a homestead 
in land of his wife, and such a homestead is in- 
valid as against a judgment creditor of the 
wife—Jacksvn vy. Williams, Ga., 59 S. B. Rep. 
776. 

70. Homicide—Evidence.—On a trial for the 
murder of a police officer by accused while re- 
sisting arrest without warrant, ordinances 
showing the authority of a police officer to 
arrest without warrant were properly received 
in evidence.—Earles v. State, Tex., 106 S. W. 
Rep. 138. 

71. Instructions.—The court did not err in 
omitting to charge what the result of a convic- 
tion of manslaughter with a recommendation of 
mercy would be; the penalty being for the 
court.—Lewis v. State, Ga., 59 S. E. Rep. 782. 


72. Insult to Female Relative.-—Where ac- 
cused sought out and killed deceased at the 
first meeting because of allegd slanderous state- 
ments made by deceased concerning accused’s 
daughter, which had been communicated to ac- 
cused, the offense was manslaughter.—Hill v. 
State, Tex., 106 S. W. Rep. 145. 


73. Malice.—Where a killing with-a deadly 
weapon is shown, the law presumes malice, and 
the burden of proving matter in mitigation is 
on accused.—State v. Walker, N. C., 59 S. E. 
Rep. 878. 

74. Provocation. — Mere insulting words 
without personal violence by deceased toward 
defendant held insufficient provocation to re- 

















duce the killing from murder to manslaugh- 
ter.—State v. Kennedy, Mo., 106 S. W. Rep. 57. 

75.——Self Defense.—The court did not err 
in limiting defendant's right of self-defense to 
the right of defendant to defend himself against 
an attack which prosecutor was making against 
defendant at the very time defendant attacked 
him.—Patterson v. State, Tex., 106 S. W. Rep. 
142. 

76. Hospitals—Liability for Injury to Patient. 
—A hospital maintained by a University as an 
adjunct to its school of medicine held not a 
charitable institution, rendering the corporation 
liable for the torts of its agents and employees 
resulting in injury to a patient.—University of 
Louisville v. Hammock, Ky., 106 S. W. Rep. 219. 


77. Husband and Wife—Community Proper- 
ty.—A married woman, seeking to set aside a 
deed of community propefty on the ground of 
the fraud of the grantee, her son, held not en- 
titled to recaver all the land; the son owing 
an interest by inheritance from her husband.— 
Wade v. Wade, Tex., 106 S. W. Rep. 188. 

78. Indictment and Information—Election 
Between Violations of Statute—Where an in- 
dictment contains but one count, refusal to com- 
pel the state to elect between the several vio- 
lations of the statute alleged in the conjunc- 
tive is proper.—State v. Schultz, Wis., 114 N. 
W. Rep. 505. 

79.——Joinder of Counts.—Separate counts for 
different misdemeanors may be joined in the 
same information or indictment and a convic- 
tion had for each.—Roseboro v. State, Tex., 106 
S. W. Rep. 134. 


80.—Questions for Jury.—In a prosecution 
for larceny of a mare and three cows, state 
held not required to elect, upon which proper- 
ty it would proceed to trial.—State v. Soper, 
Mo., 106 S. W. Rep. 3 

81. Imterest—Order of Payment of Money. 
—An order for the payment of money drawn’ 
for immediate payment out of funds due the 
drawer is payable on demand, and interest is 
rightfully allowed from the date of demand.— 
Foley v. Houston Co-op. & Mfg. Co., Tex., 106 
Ss. W. Rep. 160. 


82. Intoxicating Liquors—Local Option.—The 
petition and order of the submission of the 
question of local option to the voters consti- 
tutes the record of the proceeding.—State v. 
McCord, Mo., 106 S. W. Rep. 27. 

83. Judgment—Equitable Relief—Where a 
judgment against a corporation is founded on 
a valid indebtedness, equity will not grant re- 
lief against the judgment at the suit of the 
corporation or a stranger.—Gilman v. Heit- 
man, Iowa, 113 N. W. Rep. 932. 

84. Equitable Relief.—Equitable relief will 
not be granted agaigst a judgment rendered on 
a claim to which the judgment debter has no 
defense, though the judgment was without jur- 
isdiction.—Lindberg v. Thomas, Iowa, 114 N. W. 
Rep. 562. 

85.——Local Option Election—A determina- 
tion that a petition for a submission of local 
option questions was signed by the requisite 
number of voters held not subject to collateral 
attack in a proceeding to convict accused of 
violating the local option law put in force pur- 
suant to an election under such proceedings.— 
State v. McCord, Mo., 106 S. W. Rep. 27 

86. Property Subject.—That .the enforce- 
ment of a judgment was, by its terms, limited 
to particular property through the voluntary 




















308 CENTRAL LAW JOURNAL. 


No. 15 








terested in such property not a party to the ar- 
rangement.—Lindbegg v. Thomay, Iowa, 114 
N. W. Rep. 562. 


87. Landlord and Tenant—Lien on Crops.— 
In general, the tenant is the owner of tne 
crops produced on the leased premises, and the 
landlord has no right or title thereto save as 
he may have a lien.—Munier v. Zachary, Iowa, 
114 N. W. Rep. 625. 


88. Renewal of Lease.—A written offer by 
a landlord to his tenant to renew a lease held 
ambiguous, so as to make it a question for the 
jury whether, if acceptance by return mail was 
intended as a condition of the offer, the mode of 
acceptance was waived.—White v. Sohn, W. Va., 
59 S. E. Rep. 890. 


89. Lareeny—Consent of Owner.—It is not 
necessary that a trespass in the technical sense 
be committed to constitute larceny, where the 
property is taken by artifice, fraud, or false 
pretense.—Vought v. State, Wis., 114 N. W. Rep. 
518. 


90. What Constitutes—Agent taking prop- 
erty purchased for his principal, though using 
his own funds in paying therefor, held guilty 
of larceny.—State v. Soper, Mo., 106 S. W. 
Rep. 3. 

91. Marriage—Common Law.—Open  notor- 
ious cohabitation between defendant and a 
woman, without a marriage contract by words 
de praesenti, does not establish a common-law 
marriage.—State v. Kennedy, Mo., 106 S. W. 
Rep. 257, 


92. Master and Servant—Assumed Risk.— 
Where work is hazardous the fact that an ep- 
pioyee, is ordered to do the work in the most 
hazardous way affords him no ground of com- 
plaint if he knew of the danger incident to the 
doing of the work in that particular way, and 
with such knowledge proceeded therewith.— 
Kirby v. Hillside Coal Co., Ky., 106 S. W. Rep. 
278. 


93.—Contributory Negligence.—An em- 
ployee is not bound by a rule of the employer 
not properly published or brought to his atten- 
tion, and which it has habitually neglected to 
enforce.—Anderson v. Great Northern Ry. Co., 
Minn., 113 N. W. Rep. 913. 


94. Fellow Servant.—The electrician in 
charge of the lights in a factory and one en- 
suged in taking the material in the course of 
manufacture from one room to another held 
fellow servants.—Miller v. Centralia Pulp & 
Water Power Co., Wis., 113 N. W. Rep. 954. 


95. Negligence.—The starting of elevated 
cogwheels when an employee rested his foot 
on them held not to be regarded as bespeaking 
negligence under the doctrine of res ipsa loqui- 
tur.—Leffler v. Anheuser-Busch Brewing Ass’n, 
Mo., 106 S. W. Rep. 105. 


96. Negligence.—Negligence cannot be im- 
puted to a railroad company on the sole ground 
that it failed to adopt the same methods for 
operating its road that other railroad compa- 
nies had in use.—Pearsall v. New York Cen. 
& H. R. R. Co., N. Y., 82 N. E. Rep. 752. 


97. Scope of Employment.—If a laborer 
was a subordinate, and knew, or ought to have 
known, that he was subject to the orders of 
another, there can be no recovery from his em- 
ployee for his death resulting from a disobe- 
dience of such orders.—Zoesch v. Flambeau Pa- 
per Co., Wis., 114 N. W. Rep. 485. 























98. Mortgages—App-ication of Surplus. to 
Prior Incumbrance.~A trustee of an interme- 
diate trust deed who purchases a prior incum- 
brance and buys in the land at his own sale 
cannot apply the surplus to the prior incum- 
brance.—Stark v. Love, Mo., 106 S. W. Rep. 87.’ 


99. Attorney's Fees.—Beneficiary in deed 
of trust held entitled to charge the grantor 
with attorney’s fees reasonably expended in 
collecting a discounted note of a third person, 
secured by the deed.—Oman v. American Nat. 
Bank, Ky., 106 S. W. Rep. 777. 


100. Right of Junior Incumbrances.—A 
junior incumbrance held entitled to treat a sale 
to a trustee at his own sale as legal and de- 
mand the surplus improperly applied to a prior 
incumbrance.—Stark v. Love, Mo., 106 S. W. 
Rep. 87. 


101. Municipal Corporations—Damages for 
Change of Street Grade.—The liability of a city 
to an abutting owner for injuriously changing 
the grade of a street is the same in extent and 
character as for injuriously grading in the ab- 
sence of an ordinance.—Richardson vy. City of 
Sioux City, Iowa, 113 N. W. Rep. 928. 


102. Defective Streets—A municipal cor- 
poration’s duty “to keep” its streets, sidewalks 
and bridges in a reasonably safe condition for 
travel includes a duty “to construct.”—City of 
Cedartown v. Brooks, Ga., 59 S. E. Rep. 836. 


103. Enjoining City from Removing Street 
Obstruction.—In an action to enjoin the city of 
El Paso from destroying plaintiff's house, 
claimed to be situated on a public highway, 
plaintiff held to have acted lawfully in’ the 
erection of the building, and to have duly ap- 
plied for a building permit.—Krause v. City of 
El Paso, Tex., 106 S. W. Rep. 121. 


104. Negligence in Hiring Servants.—Neg- 
lect of city in retaining an incompetent driver 
in the fire department held not ground for 
holding the city liable for the damages result- 
ing therefrom.—Higgins v. City of Superior, 
Wis., 114 N. W. Ren. 490. 


105. Telephone Companies.—A city ordi- 
nance extending to a telephone company the 
right to use the streets and public grounds 
of the city for its plant held not the grant of 
an exclusive right.—City of Plattsmouth  v. 
Nebraska Telephone Co., Neb., 114 N. W. Rep. 
588. 

106. Negligence — Imputed Negligence.— 
Where a street car is negligently run into a 
vehicle, one riding in the vehicle and injured 
thereby without negligence on his part may re- 
cover for the injuries, although the driver of 




















the vehicle was negligent.—Eckels v. Mutt- 
schall, Ill., 82 N. E. Rep. 872. 
107. Offices—Title or Property in Office.— 


There is no such thing as title or property in a 
public office. and the removal! of an officer is 
not the exercise of judicial power.—City of Au- 
rora v. Schoeberlein, Ill., 82 N. E. Rep. 860. 


108. Partnership—aAccounting.—In a suit for 
a partnership accounting, the chancellor held 
empowered to refuse to refer the matter to a 
master, but to make an examination of the ac- 
counts himself.—East v. Key, Ark., 106 S. W. 
Rep. 201. 


109. Debts of Old Firm.—Where, after dis- 
solution of a firm by a discharge in bankruptcy, 
act of the judgment plaintiff, could not preju- 
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a new firm was organized, the members of the 
new firm were without authority to bind it to 
pay the debts of the former partnership.—Mein- 
hard, Schaul & Co. v. Folsom Bros., Ga., 59 S. 
E. Rep. 830. 

110. Payment—Mistake of Fact.—Plaintiff 
having paid $800 to defendants to rejieve her 
parents from liability on a non-enforceable con- 
tract for the sale of their land, believing that 
the contract was enforceable, plaintiff was en- 
titled to recover the amount so paid.—Tucker 
v. Denton, Ky., 106 S. W. Rep. 280. 

111. Statute of Limitations.—Payment of 
dividends on stock assigned to the payee of a 
note as collateral, within the statute of limita- 
tions, after the assignment, and the application 
thereof on the note, will stay the running of 
limitations.—Bosler v. McShane, Neb., 113 N. 
W. Rep. 998. . 

112. Pleading—Conclusions.—In mandamus 
to compel the issuance of a license to conduct 
racing; denials in answering affidavits held 
mere indefinite conclusions insufficient to raise 
an issue to defeat a peremptory writ.—People 
v. State Racing Commission, N. Y., 88 N. E. 
Rep. 725. 

113.——General Denial.—In an action by brok- 
ers for commissions for procuring a purchaser 
of real estate, answers by way of general de- 
nial and in avoidance held inconsistent and to 
remove from the case the issues sought to be 
raised by the general denial.—Atterbury v. Hen- 
dricks, Mo., 106 S. W. Rep. 199. 

114. Quieting Title—Failure to Obey Pro- 
visions of Decree.—Where title to land was 
revested absolutely in plaintiffs, defendants’ 
rights are not affected by the fact that plain- 
tiffs have not paid to a third person a sum 
which the decree made a lien on the land.— 
McKenzie v. Donnell, Mo., 106 S. W. Rep. 40. 

115. Railroads—Injurjes to Animals on Track. 
---In an action for the killing of an animal on 
or near a railroad track, where the animal was 
a trespasser, the burden is on the plaintiff to 
show that the animal was killed by a train, 
and that the killing was negligent.—Gibson v. 
Iowa Cent. Ry. Co., Iowa, 113 N. W. Rep. 927. 

116. Injury to Employee on Track.—Duty 
of engineer and fireman discovering decedent 
ahead on a ralt‘troad velocinede held to be, on 
observing that he was ignorant of the approach 
of the engine, to warn him and stop if necessa- 
ry to save his life—Lynch v. Chicago & A. 
Ry. Co., Mo., 106 S. W. Rep. 68. 

117. Injury to Licensee at Station.—In an 
action for injuries to a person visiting a rail- 
road station for the purpose of sending a tele- 
phone message, by falling off a platform evi- 
dence held insufficient to show negligence on 
the part of the railroad company.—Central of 
Georgia Ry. Co. v. Floyd, Ga., 59 S. E. Rep: 
826. 

118. Injury’ to Passenger in Caboose.—In 
an action to recover for injuries to a passen- 
ger in a caboose, it was a question for the jury 
whether it was negligence for the passenger 
to be in the cupola of the caboose instead of on 
a seat in the same.—Central of Georgia Ry. Co. 
v. Clay, Ga., 59 S. E. Rep. 843. 


119. Municipal Regulations.—A municipal 
ordinance requiring a railway company to 
maintain electric lights where its tracks inter- 
sect streets held not invalid on the ground that 
the lights required impair the efficiency of 
headlights on locomotives.—Pittsburg, C. C. 




















& St. L. Ry. Co. v. Hartford City, Ind., 82 N. 
HB. Rep. 787. 

120»——-Negligence of Passenger.—Whether a 
passenger was guilty of negligence in going 
from the platform to the step of a moving 
street car with an intent to alight was a ques- 
tion of fact for the jury.—Bendekovick v. Oma- 
ha &C. B., St. Ry. Co., Neb., 113 N. W. Rep. 988. 

121. Reformation of Instruments—Deeds.— 
Where the words “her bodily heirs” were in- 
serted by mistake in a deed of land after the 
name of the grantee, thereby vesting in her 
only a life estate in the land, which was not the 
intention of the parties she could sue to have 
the deed corrected.—Teel v. Dunnihoo, Ill., 82 
N. E. Rep. 844. 

122. Relief Against Third Persons. — 
Grantor in a deed from which by mutual mis- 
take a reservation of merchantable pine tim- 
ber was omitted will be granted relief in equi- 
ty as against grantee and also as against a 
third person who purchased the timber with no- 
tice of the pistake.—Mattox v. Davis, Tex., 106 
S. W. Rep. 169. 

123. Release—Fraud in Procuring.—That 
burns were not in fact healed within the time 
the physician of the railroad company stated 
that he believed they would heal held not to 
show that his statement was fraudulent, nor 
that the settlement made by the claim agent 
on the assumption that the burns were tempo- 
rary was procured by fraud—Kilmartin v. Chi- 
cago, B. & Q. Ry. Co., Iowa, 114 N. W. Rep. 
522. 


124. Sales—Defective Machinery.—Notice to 
selling agent that a drill sold did not work 
and its return to him held a sufficient compli- 
ance wih the contract of sale, though the party 
Was not the defendant’s agent at the time.— 
Rutter v. Dowagiac Mfg. Co., Minn., 113 N. W. 
Rep. 910. 

125. Delivery and Acceptance of Goods.— 
A vendee of goods who accepts them or retains 
them after the discovery that they are not the 
articles purchased, and fails to give notice 
within a reasonable time that he declines to 
receive them, or exercises ownership over them. 
ennnot thereafter refuse to pay for them.— 
Noel & McGinnis v. Kauffman Buggy Co., Ky.. 
106 S. W. Rep. 2387. 

126. Schools and School Districts—Revocation 
of Teachers’ License.—Where a county superin- 
tendent has jurisdiction of a proceeding to 
revoke a teacher’s license, his bias and want of 
judicial capacity are not grounds for interfer- 
ence by the courts.—Stone v. Fritts, Ind. 82 
N. E. Rep. 792. 

127. Text Books.—In an action for a school 
book publisher’s breach of a bond to furnish 
books equal to sample copies filed with the su- 
perintendent of public instruction, evidence 
held admissible.—Rand, McNally & Co. v. Com- 
monwealth, Ky., 106 S. W. Rep. 238. 

128. Sequestration — Damages. — Where in 
reconvention for damages, actual and exem- 
plary. for a wrongful sequestration, there was 
a judgment for actual damages alone, held, 
that it would be presumed that certain evi- 
dence was not considered in arriving at the 
decision.—Falls City Clothing Co. v. Cannon, 
Tex., 106 S. W. Rep. 189. 

129. Set-Off and Counterclaim—Breach of 
Warranty.—In an action by a vendor’s admin- 
istrator to foreclose a vendor’s lien, defendant 
held entitled to set off a claim for damages for 
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breach of warranty in the sale, though not 
‘having filed the same as a claim against dece- 
dent’s estate.—Crawford v. McDonald, Ark., 106 
S. W. Rep. 206. 

130. Speeifiec Performance—Rights of Ven- 
dee.—Where in a suit to enforce a contract ob- 
tained by fraudulent practices defendants claim 
an accounting for rents received by plaintiff, 
there may be deducted from such amount the 
sum expended by plaintiff in their behalf and 
the value of his services for their benefit.— 
Blondel v. Bolander, Neb., 114 N. W. Rep. 574. 

131. States—Construction.—Where a _ statute 
is susceptible of two constructions, one inequita- 
ble as well as rendering the statute violative of 
the Constitution, and the other rendering the 
act valid and equitable, the latter construction 


will be applied.—Commonwealth v. Ledman, 
Ky., 106 S. W. Rep. 247. 
132. Statutes—Homestead Acts.—A __ statute 


covering the whole subject of homesteads, and 
complete in itself, is not unconstitutional be- 
cause not containing a repeal of the sections of 
the general statute of descent which it super- 
sedes.—Holmes v. Mason, Neb., 114 N. W. Rep. 
606. 

133. Street Railroads—Duty Toward Per- 
son Crossing Track.—Absence of law regulat- 
ing the speed of electric cars outside municipal 
limits, held not to affect a company’s duty 
toward persons crossing its tracks to use ordi- 
nary care to avoid injuring them.—Chicago & 
J. Electric Ry. Co. v. Wanic, Ill., 82 N. E. Rep. 
821. 

134. Injury to Minor.—In an action by a 
parent for injuries to his minor son, struck by 
a street car, a requested instruction held er- 
roneous as placing the son on an equality with 
an adult, and properly refused.—Brown v. St. 
Louis & Suburban Ry. Co., Mo. 106 S. W. 
Rep. 83. 

135. 








Injury to Passenger.—Where a girl 
under 14 years becomes frightened because 
carried beyond her known destination and 
alights from a moving car, it is error to charge 
that she may recover for the injuries received, 
though negligent.—Kruger v. Omaha & C. B. 
St. Ry. Co., Neb., 114 N. W. Rep. 571. 

136. Taxation—Proceedings to List.—De- 
fects in a petition under Acts 1906, pp. 1156, 116, 
ce. 22, art. 3, §§ 1, 2, to list lands for taxation, 
held not obviated by fact that taxpayer did not 
know his property or its description, nor that 
it would be too expensive for him to make the 
necessary investigation.—Eastern Kentucky 
Coal Land Corp. v. Commonwealth, Ky., 106 S. 
W. Rep. 260. 

137. Shares of Corporate Stock.—A _ for- 
eign corporation’s right to remove _ actions 
against it to the federal court does not give 
to its shares a taxable value under the rule 
forbidding the states to abridge rights guar- 
anteed by the federal constitution.—Common- 
wealth v. Ledman, Ky., 106 S. W. Rep. 247. —~ 

138. Trespass—Rights Acquired by Trespass- 
er.—Defendant railroad company held to have 
committed no wrong in cutting off access to 
plaintiff’s building situated on land to which 
plaintiff was without title—Doty v. Chicago & 
N. W. Ry. Co., Iowa, 114 N. W. Rep. 522. 

139. Trial—Directing Verdict—Where_ the 
evidence as a whole demands a verdict for 
plaintiff for a certain sum, the court should, on 
timely written request, charge to find for plain- 
tiff.in that sum.—Taylor v. Felder, Ga., 59 8S. 
E. Rep. 844. 








140. Failure to Request Specific Instruc- 
tions.—In an action by a passenger for injur- 
ies, where a general verdict is prayed covering 
all damages, an instruction putting the ques- 
tion of damages to the jury as the petition did 
is not bad in the absence of a request for a 
more specific instruction.—Flaherty v. St. Louis 
Transit Co., Mo., 106 S. W. Rep. 15. 

141. Instructions.—In an action by a pas- 
senger for personal injuries, a certain instruc- 
tion, alleged to permit recovery on the finding 
that the car had stopped, held not prejudicial 
in view of other instructions.—Flaherty v. St. 
Louis Transit Co., Mo., 106 S. W. Rep. 15. 

142. Subtraction Verdict.—Where, in an 
action on an order drawn on funds due a con- 
tractor, a verdict is rendered for the only 
amount for which it could be rightfully ren- 
dered, a contention that it is a subtraction ver- 
dict is unavailing.—Foley v. Houston Co-op. & 
Mfg. Co., Tex., 106 S. W. Rep. 160. 

143. Trusts—Spendthrift Trust.—The will of 
a testatrix, giving her son the annual income 
of her trust estate, and in terms preventing him 
from alienating it or his creditors from reach- 
ing it, creates a spendthrift trust.—Olsen  v. 
Youngerman, Iowa, 113 N. W. Rep. 938. 

144. Usury—Borrowing on Life Insurance.— 
The law against usury, prohibiting schemes re- 
sorted to by lenders to enable them to charge 
more, than the legal rate of interest, are rigid- 
ly enforced, and no plan will be allowed to de- 
feat them.—Enig’s Adm’r v. Mutual Ben. Life 
Ins. Co., Ky., 106 S. W. Rep. 230. 

145. Wills—Conditions Precedent to Devise. 
—aAn action precedent to a devise that the 
devisee should care for and support testator 
during life held not substantially fulfilled by 
personal ministrations; testator having contin- 
ued to furnish his own living.—Fisher v. Fish- 
er, Neb., 113 N. W. Rep. 1004. 

146. Period of Distribution—Where the 
distribution of an estate is not to take effect 
until some time after testator’s death, words of 
survivorship, in the absence of a contrary inten- 
tion, will be held to refer to the period of dis- 
tribution.—Deskins v. Williamson, Ky., 106 S. 
W. Rep. 258. 

147.—-Revocation and Revival.—A _ revocato- 
ry clause in a will destroys an earlier will, 
and such eartier will is not revived upon the 
destruction of the later will by the testator’s 
oral declarations of such an intention.—Dan- 
ley v. Jefferson, Mich., 114 N. W. Rep. 470. 

148. Testamentary Capacity.—Gross_ ine- 
quality of distribution of testator’s estate held 
competent in connection with other evidence 
of testamentary incapacity or undue influence to 
establish the same, but not of itself to estab- 
lish testamentary incapacity or undue _ influ- 
ence.—Bottom vy. Bottom, Ky., 106 S. W. Rep. 
216, 

149. Witnesses—Competency. — Under  &t. 
1898, § 4069, in an action involving title to 
land, persons from whom plaintiff derived title 
were incompetent to testify as to communica- 
tions with decedents through whom defendant 
derived title or sustained some liability to the 
cause of action.—Dreger vy. Budde, Wis., 113 N. 
W. Rep. 950. 

150. Competency.—In an action on a claim 
against an estate, plaintiff's daughter, an heir 
and distributee of the intestate’s estate, and a 
guardian of such heirs and distributees, are 
competent witnesses for plaintiff.—Henderson v. 
McLain, N. C., 59 S. B. Rep. 873. 
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